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In The District Court for The District of Alaska’ 
Fourth Judicial Division 


No. 2020Cr. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
LEON D. URBAN, 
Defendant. 


INDICTMENT 
Murder in the First Degree 


The Grand Jury charges in this Indictment: 

That Leon D. Urban, on or about the 31st day of 
January, 1955, in the Fourth Judicial Division, Dis- 
trict of Alaska, then and there being, feloniously 
killed another, to wit, Myrtle Patricia Cathey, by 
the said Leon D. Urban having, on or about the 22nd 
day of January, 1955, purposely, and with deliberate 
and premeditated malice, feloniously assaulted 
Myrtle Patricia Cathey by beating her with his fists 
and other objects, the exact description of which are 
unknown, in violation of Section 65-4-1, of the 
Alaska Compiled Laws Annotated, 1949. 


Dated at Fairbanks, Alaska, this 7th day of 
March, 1955. 


A True Bill. 


/s/ W. L. LHAMON, 
Foreman of the Grand Jury. 
/s/ THEODORE F. STEVENS, 
United States Attorney. 
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Witnesses before the Grand Jury: 


Maybell Bray, 

Sherrie Renae Yendes, 
William B. DeWalt, 

Dr. Harvey W. Anderson, 
Mary Elizabeth Ross, 
Donald Byrum, 

Claude Victor Anderson, 
Patricia Surber, 

Eric Campbell McKenna, 
George K. Haritos, 
Marvin Thomas Jennings, 
Frank Myers, 

James J. Goodfellow, 
William W. Trafton, 
Ben McFarland, 

Wallace Cathcart, 
Rosella McGraw, 
Theodore V. Beaseley, 
James J. Murray, 
Kathleen Coffin, 

Francis Wirth, 

Oscar W. Pederson. 


Presented to the Court by the Foreman of the 
Grand Jury, in open Court, in the presence of the 
Grand Jury and: 


[Endorsed]: Filed March 7, 1955, 
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[Title of District Court and Cause. ] 


VERDICT No. IIT 


We, the Jury, duly impaneled and sworn to try 
the above entitled cause do find the defendant not 
guilty of murder in the first degree, not guilt of 
murder in the second degree, but guilty of man- 
slaughter. 


Dated at Fairbanks, Alaska, this 26th day of 
May, 1955. 


/s/ JOCKES L. BAKER, 


Foreman. 


[Endorsed]: Filed and entered May 26, 1955 


[Title of District Court and Cause.] - 


SENTENCE 


The Government was represented by Theodore F, 
Stevens, United States Attorney; the defendant 
was present In person and represented by Warren 
A. Taylor. 

This being the time set for the passing of sentence, 
Mr. Stevens presented a statemeut to the Court; Mr. 
Taylor presented a statement to the Court; Mr. Ur- 
ban presented a statement to the Court. 

It was the Sentence of the Court that the defend- 
ant be committed to the custody of the Attorney 
General of the United States or his authorized agent 
for the period of Twenty (20) years. 

It was Ordered that the bond of $15,000.00 pres- 
ently in force be continued until 11:00 a.m., Thurs- 
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day, June 23, 1955, and that a Hearing be had at 
that time as to whether bail shall issue pending 


appeal. 


Entered June 21, 1955. 


In the District Court for the District of Alaska 
Fourth Judicial Division 


No. 2020 Cr. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


LEON D. URBAN, 
Defendant. 


JUDGMENT AND COMMITMENT 


On this 21st day of June, 1955, came the attorney 
for the Government and the defendant appeared in 
person and by counsel. 


It is adjudged that the defendant, having been 
tried for the crime of Murder in the First Degree, 
as charged in the Indictment on file herein, and 
having pled not guilty thereto, has been convicted 
by a verdict of guilty of the offense of Manslaughter, 
which was then and there an included offense of 
the erime charged in said Indictment, and the Court 
having asked the defendant whether he has any- 
thing to sav why judgment should not be pro- 
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nounced, and no sufficient cause to the contrary be- 
ing shown or appearing to the Court, 


It is adjudged that the defendant is guilty as 
charged and convicted. 


It is adjudged that the defendant is hereby com- 
mitted to the custody of the Attorney General, or 
his authorized representative, for imprisonment for 
a period of twenty (20) years, such sentence to com- 
mence on the 21st day of June, 1955. 


It is ordered that the Clerk deliver a certified 
eopy of this Judgment and Commitment to the 
United States Marshal, or other qualified officer, and 
that the copy serve as the commitment of the de- 
fendant herein, and that said defendant pay the 
costs of this action in the sum of $ —, to be 
taxed by the Clerk of the Court. 


Done at Fairbanks, Alaska, this 22nd day of 
June, 1955. 


/s/ VERNON D. FORBES, 
District Judge. 


The Court recommends commitment to the Attor- 


ney General. 
/s/ JOHN B. HALL, 
Clerk. 


[Endorsed]: Filed and entered June 22, 1955. 
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AFFIDAVIT IN SUPPORT OF MOTION FOR 
AND ORDER EXTENDING TIME TO 
FILE RECORD AND DOCKET TRAN- 
SCRIPT 


United States of America 
Territory of Alaska—ss. 


Mary F. Templeton, being first duly sworn, upon 
oath, deposes and says: 


That I am the Official Court Reporter of the 
Fourth Division of the Territory of Alaska and re- 
ported the testimony in the above-entitled criminal 
action, and I have been unable to complete tran- 
seribing the testimony and said action, so that the 
transcript of the same cannot be filed within the 
time allowed by order of Court, but believe that I 
can complete the same so that the transcript can be 
filed before the 26th day of September, 1955. 


/s/ MARY F. TEMPLETON. 


Subseribed and sworn to before me this 31st day 
of Angust, 1955. 


[Seal] /s/ JULIEN A. HURLEY, 
Notary Public in and for the 
Territory of Alaska. 


My Comninission expires June 12, 1957. 


United States of America 9 


[ Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE 
RECORD AND DOCKET TRANSCRIPT 


On motion of attorneys for the above-named de- 
fendant, Leon D. Urban, for an order extending the 
time for filing, recording and docketing the tran- 
seript of the above-entitled case on appeal, and it 
appearing to the Court that by reason of the fact 
that the Court Reporter has been busy with other 
matters of the Court and has been unable to pre- 
pare and complete the transcript of the record, 
which is a very long record, and that it is impossible 
for the Clerk of the District Court to prepare and 
deliver said record on appeal, within the time al- 
lowed by the rules of Court, and the Court being 
duly advised in the premises and good cause ap- 
pearing therefor, 


It. is hereby ordered that the time within which 
the record on appeal in the above-entitled case shall 
be deposited, filed and docketed with the Clerk of 
the United States Circuit Court of Appeals for the 
Ninth Circuit at San Francisco, California, be and 
is hereby enlarged and extended to and including the 
2nd dav of September, 1955. 


Dated at Fairbanks, Alaska, this Ist day of Au- 
gust, 1955. 
/s/ VERNON D. FORBES, 
District Judge. 


[Endorsed]: Filed and entered August 1, 1955. 
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ORDER EXTENDING TIME TO FILE 
RECORD AND DOCKET TRANSCRIPT 


On motion of attorneys for the above-named de- 
fendant, Leon D. Urban, for an order extending the 
time for filing, recording and docketing the tran- 
seript of the above-entitled case on appeal, and it 
appearing to the Court that by reason of the fact 
that the Court Reporter has been busy with other 
matters of the Court and has been unable to pre- 
pare and complete the transcrips of the record, 
which is a very long record, and that it is impossible 
for the Clerk of the District Court to prepare and 
deliver said record on appeal, within the time al- 
lowed by the rules of Court, and the extension of 
time heretofore granted, and the Court being duly 
advised in the premises and good cause appearing 
therefor, 


It is hereby ordered that the time within which 
the reeord on appeal in the above-entitled case 
shall be deposited, filed and docketed with the Clerk 
of the United States Circuit Court of Appeals for 
the Ninth Circuit at San Francisco, California, be 
and is hereby enlarged and extended to and inelud- 
ing the 26th dav of September, 1955. 

Dated at Fairbanks, Alaska, this 31st day of Au- 
gust, 1955. 

/s/ VERNON D. FORBES, 
District Judge. 


[Endorsed]: Filed and entered August 31, 1955. 
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NOTICE OF APPEAL 

Leon D. Urban, Fairbanks, Alaska, Defendant. 

Julien A. Hurley and Warren A. Taylor, Fair- 
banks, Alaska, Attorneys for Defendant. 

Offense: Murder in the first degree, in violation 
of Section 65-4-1, Alaska Compiled Laws Annotated, 
1949. 

Whereas, Leon D. Urban, the above-named de- 
fendant, was duly tried and by jury’s verdict con- 
victed of the crime of manslaughter, in violation 
of Section 65-4-4, Alaska Compiled Laws Annotated, 
1949, and was sentenced by the above-entitled court 
on the 22nd day of June, 1955, to be confined in a 
prison to be designated by the Attorney General of 
the United States for a period of Twenty (20) 
years. 

I, Leon D. Urban, the above-named defendant, 
hereby appeal to the United States Court of Appeals 
for the Ninth Circuit from the above-stated judg- 
ment. 

Dated at Fairbanks, Alaska, this 24th day of 
June, 1955. 

/s/ LEON D. URBAN, 
Defendant. 


/s/ JULIEN A. HURLEY, 


/s/ WARREN A. TAYLOR, 
Attorneys for Defendant. 


Service of copy acknowledged. 
[Endorsed]: Filed June 24, 1955. 
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UNDERTAKING ON APPEAL ON 
ON ADMISSION TO BAIL 


A Judgment having been entered on the 22nd day 
of June, 1955, in the above-entitled Court whereby 
the above-named defendant was convicted of the 
crime of manslaughter, in violation of Section 
65-4-4, Alaska Compiled Laws Annotated, 1949, and 
was sentenced by the above-entitled court on the 
22nd day of June, 1955, to be confined in the Fed- 
eral penitentiary at a place to be designated by the 
Attorney General of the United States for a period 
of Twenty (20) years, and the said defendant, Leon 
D. Urban, having appealed from said Judgment and 
heen duly admitted to bail in the sum of Fifteen 
Thousand Dollars ($15,000.00), 


We, Clarence Johnson, of Fairbanks, Alaska, a re- 
tired businessman, and Clifford J. Judd, of Fair- 
banks, Alaska, owner of rental properties and a 
bar, hereby undertake that the above-named defend- 
ant, Leon D. Urban, shall in all respects abide and 
perform the orders and judgments of the above- 
entitled comt and of the appellate court upon the 
appeal, or if he fail to do so in anv particular, that 
we will pay to the United States of America the sum 
of Fifteen Thousand Dollars ($15,000.00) in which 
the defendant is admitted to bail. 


/s/ LEON D. URBAN, 
Prinerpal. 
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/s/ CLARENCE JOHNSON, 


/s/ CLIFFORD J. JUDD, 
Sureties. 


United States of America, 
Territory of Alaska—ss. 

Clarence Johnson and Clifford J. Judd, each 
being first duly sworn, upon oath deposes and says: 


That I am not a counsel or attorney at law, mar- 
shal, clerk of any court or other officer of any 
court ; 

That I am worth the sum specified in the fore- 
geoing undertaking, to wit: The sum of Fifteen 
Thonsand Dollars ($15,000.00), exclusive of prop- 
erty exempt from execution and over and above all 
just debts and liabilities. 


/s/ CLARENCE JOHNSON, 
/s/ CLIFFORD J. JUDD. 


Subscribed and sworn to before me this 24th day 
of June, 1955. 
[Seal] /s/ OLGA T. STEGER, 
Chief Deputy Clerk of the District Court, Fourth 
Division, Territory of Alaska. 


Approved: 
/s/ VERNON D. FORBES, 
District Judge. 


Service of copy acknowledged. 
[Endorsed]. Filed June 24, 1955. 
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ORDER ADMITTING DEFENDANT 
TO BAIL 


The Government was represented by Theodore F. 
Stevens, United States Attorney ; the defendant was 
present in person and represented by Julian A. 
Hurley and Warren A. Taylor. 


Mr. Hurley and Mr. Taylor presented argument 
to the Court on the matter of the right of bail by 
the defendant after conviction and sentence. 


Mr. Stevens stated his views on the matter at 
hand. It was ordered that the defendant be ad- 
mitted to bail pending appeal in the amount of 
$15,000.00. 


Entered June 23, 1955. 


[Title of District Court and Cause. ] 


MOTION FOR NEW TRIAL 


Comes now the above named defendant, by his at- 
torneys, Taylor, Miller & Tavlor, and moves this 
Honorable Court for an Order granting him a new 
trial for the following reasons, to wit: 


1. That the Court erred in denying defendant’s 
Motion for Acquittal of the charge of murder in the 
first degree made at the conclusion of the plaintiff’s 
evidence. 


United States of America 15 


2. That the Court erred in denying defendant’s 
Motion for Acquittal of the charge of murder in the 
second degree, an included offense in said indict- 
ment, made at the conclusion of the plaintiff’s evi- 
dence. 


3. That the Court erred in denying defendant’s 
Motion for Acquittal of the crime of manslaughter, 
an included offense, made at the conclusion of the 
plaintiff’s evidence. 


4. That the Court erred in denying defendant’s 
Motion for Acquittal made at the conclusion of all 
of the evidence. 


5. That the Court erred in denying defendant’s 
Motion for Acquittal of the crime of murder in the 
second degree, an included offense, made at the con- 
clusion of all the evidence. 


6. That the Court erred in denying defendant’s 
Motion for Acquittal of the crime of manslaughter, 
an included offense, made at the conclusion of all 
the evidence. 


lord 


(. That the verdict is contrary to the weight of 
the evidence. | 


8. That the verdict is not supported by substan- 
tial evidence. 


9. That the defendant was highly prejudiced and 
deprived of a fair trial by reason of the following 
circumstances: That the attorney for the Govern- 
ment stated in his argument to the jury that the 
District Judge had deprived him of the opportunity 
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of introducing hearsay testimony in evidence, and 
had allowed the defense attorneys to introduce such 
testimony in evidence; whereas the facts are that 
the Government’s attorney did not object to such 
testimony and defense counsel did object to such 
testimony. 


10. That the Court erred in allowing in evidence 
enlarged pictures of the body of deceased, Myrtle 
Cathey, which enlargements were distorted; that 
they were not true enlargements of the original con- 
tact prints, but were enlargements of only parts of 
original contact prints; that the enlargenients were 
purposely printed on different paper for the pur- 
pose of accentuating and emphasizing certain con- 
tusions and lacerations on the body and face of de- 
ceased. That the said enlargements depicted the face 
of the deceased ten days after the alleged beating in- 
flicted upon her and showed blood around the mouth 
of deceased which was caused by treatment of the 
hospital attendants. That all of such enlargements 
were introduced into evidence for the purpose of in- 
flaming the minds of the jury and prejudicing the 
defendant. That the contact pictures were available 
and were in evidence and the introduction in evi- 
dence of enlargements which accentuated particu- 
larly gruesome features of the original pictures was 
highly prejudicial to defendant. 


11. That the Court erred in refusing to instruet 
the Jury regarding circumstantial evidence and the 
consideration of the same by the jury. 
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12. That the Court erred in overruling defend- 
ant’s Motion to strike Plaintiff’s Exhibits 1, 2, 3, 4, 
Dd, and 6. 


13. That the Court erred in refusing to give de- 
fendant’s requested instructions Nos. 1, 2, 3, 4, 5, 6, 
7, and 8. 


14. That the Court erred in giving instruction 
No. 9, in that said instruction assumed facts not in 
evidence to constitute the crime of murder in the 
second degree, in that murder in the second degree 
can not be had upon testimony of a hitting with the 
hands alone, and there was no evidence of: any 
weapon whatsoever being used by the assailant of 
the deceased. 


That malice and intent, essential elements of mur- 
der in the second degree, cannot be presumed where 
attack was by hands alone. 


15. That the Court erred in giving Instruction 
No. 10, upon the grounds that intent and malice 
cannot be presumed where death was caused by 
hitting with the fists. 


16. That the Court erred in giving Instruction 
No. 11, upon the grounds that the Court failed to 
instruct the jury upon the elements of involuntary 
manslaughter or excusable homicide. 


17. That the Court erred in giving Instruction 
No. 12, upon the grounds that the second paragraph 
thereof assumes that the defendant inflicted upon 
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the deceased injuries by means which were danger- 
ous to life or calculated to destroy life; and also in 
the fourth paragraph, the Court erred in failing to 
instruct the Jury that where there is a failure to give 
the required treatment to an injured person where 
such treatment would save the life of said injured 
person, such failure to treat the injured party was a 
contributing cause of death. 


18. That the Court erred in giving Instruction 
No. 13, wpon the grounds that the Court empha- 
sized guilt and that in said instruction was there 
any instruction that the jury could acquit the de- 
fendant, but that in case of doubt, the doubt should 
be resolved in favor of guilt. 


19. That the Court erred in giving Instruction 
No. 14, upon the grounds that the Indictment charg- 
ing first degree murder was dismissed prior to sub- 
mitting the case to the jury. 


20. That the Court erred in giving Instruction 
No. 16, upon the grounds that a trivial slap a month 
before the alleged assault by the defendant would 
not have any probative value of intent of the crime 
charged in the Indictment, or included crimes 
therein. 


21. That the Court erred in allowing the jury to 
separate and go to their respective homes for the 
night, upon the grounds that so many objections 
had been taken to the instructions of law by the 
Court by both the attorneys for the plaintiff and the 
defendant that the Court would unduly delay the 
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jury in the performance of its duty if it was re- 
quired to rule upon the objections interposed by 
counsel for the respective sides. That the Court did 
on the following day overrule all objections taken by 
the attorneys for the plaintiff and the attorneys for 
the defendant and refused to give the requested in- 
structions of the defendant but did give one instruc- 
tion which defined homicide, to which no objection 
was taken. 
Dated at Fairbanks, Alaska, this 1st day of June, 
1955. 
TAYLOR, MILLER & TAYLOR, 
Attorneys for Defendant, 


By /s/ WARREN A. TAYLOR, 
Of Counsel. 


Receipt of copy acknowledged. 
[Endorsed]: Filed June 1, 1955. 


[Title of District Court and Cause. ] 


TLEARING RE MOTION FOR NEW TRIAL 


The Government was represented by Theodore F. 
Stevens, United States Attorney, and George M. 
Yeager, Assistant United States Attorney. The de- 
fendant was present in person and represented by 
Warren A. Taylor. 


Mr. Taylor presented argument on his Motion for 
a New Trial; Mr. Stevens, presented his argument 
to the Court resisting the Motion. 
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It was the Order that this motion for a New Trial 
be denied and the time for the passing of sentence 
was set for Friday, June 17, at 4:30 p.m. 


Entered June 14, 1955. 


[Title of District Court and Cause. ] 


DEFENDANT’S REQUESTED 
INSTRUCTIONS 


Defendant’s Requested Instruction No. One 


You are instructed that malice may never be im- 
plied from the use of bare fists. 


Hill vs. People 
1 Colo. 486 


Kent vs. People 
8 Colo. 563 


U.S. vs. King 
d4 Fed. 302,311. 


Refused. 
/s/ VERNON D. FORBES, 
Judge. 


Defendant’s Requested Instruction No. Two 


You are further instructed that where death un- 
intentionally ensues from acts or means which, 
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under the circumstances, could not have been sup- 
posed to injure human life or inflict great bodily 
injury, the law will not imply malice and the degree 
of the crime will be reduced from murder to man- 
slaughter. 


People vs. Munn, 
65 Cal. 211, 3 Pack 650. 


Refused. 
/8/ VERNON D. FORBES, 
Judge. 


Defendant’s Requested Instruction No. 3 


You are further instructed that malice afore- 
thought, whether express or implied, must appear 
from the evidence in order to warrant a conviction 
for murder in anv degree. 


Babcock vs. People, 
13 Colo. 524, 22 Pac. 817. 


Refused. 
/s/ VERNON D. FORBES, 
Judge. 


Defendant’s Requested Instruction No. Four 


You are further instructed that if the instru- 
ment was not hkely to produce death, it was not to 
be presumed that death was designed unless from 
the manner in which the instrument was used, such 
intention evidently appears. 
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Washington vs. State, 
110 S.W. 751, 13 R.C.L. See. 48. 


Refused. 
/s/ VERNON D. FORBES, 
Judge. 


Defendant’s Requested Instruction No. Five 


You are further instructed that a blow struck with 
the tist is not such an unlawful act as in its conse- 
quences would naturally tend to destroy the life of 
a human being under any conditions reasonably to 
be anticipated. 


People vs. Mighell, 
254 Ill. 58, 98 N.E. 236. 


People vs. Lurie, 
276 Ill. 680, 115 N.E. 130. 


Refused. 
/s/ VERNON D. FORBES, 
Judge. 


Defendant’s Requested Instruction No. Six 


You are further instructed that the jury must find 
that the defendant did purposely, and of deliberate 
and premeditated malice, assault Myrtle Cathey 
with the intent to kill her in order to find the de- 
fendant guilty of first degree murder. 

That the defendant, at the time of the assault, 
must have intended the death of his victim before a 
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verdict of first degree murder can be returned in 
this case. 


Refused as included. 


/s/ VERNON D. FORBES, 
Judge...’ - 


Defendant’s Requested Instruction No. Seven 


You are further instructed that the defendant 
must have committed such an assault upon the de- 
ceased that it would have caused her death, and at 
the time of the assault it must have been done pur- 
posely and maliciously with an intent to kill, before 
the jury could return a verdict of guilty in the sec- 
ond degree. 


Refused as ineluded. 


/3/ VERNON D. FORBES, 
Judge. 


Defendant’s Requested Instruction No. Hight 


You are further instructed that in this ease, the 
evidence is that the assault, if any, was by use of 
defendant’s fists. The law will not imply malice or 
intent because ordinarily death would not be caused 
by the use of such means. 


Malice and intent cannot be implied where the 
homicide is commited by means not likely to produce 
death. 

Commonwealth vs. Fox, 
7 Gray 585. 
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People vs. Mighell, 
98 N.E. 236. 
People vs. Lurie 
115 N.E. 130. 
People vs. Pilweski, 
128 N.E. 801. 


Crenshaw vs. People, 
131 N.E. 576 & 15 A.L.R. 521. 


Refused. 
/s/ VERNON D. FORBES, 
Judge. 


In the District Court for the District of Alaska 
Fourth Judicial Division 


No. 2020 Cr. 
UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
LEON D. URBAN, 
Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Appearances: 


THEODORE F. STEVENS, 
United States Attorney, and 


PHILIP W. MORGAN, 
Assistant U. 8S. Attorney, Attorneys for 
Plaintiff. 
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WARREN A. TAYLOR and 
EUGENE V. MILLER, 
Attorneys for Defendant. 


Before: Hon. Vernon D. Forbes, 
District Judge and Jury. 


May 16, 1955—10:00 A.M. 


Be it Remembered, that at 10:00 a.m., upon the 
16th day of May, 1955, the trial of this cause, No. 
2020 criminal, was begun, plaintiff and defendant 
represented by counsel, the Honorable Vernon D. 
Forbes, District Judge, presiding : 

The Court: Will the Clerk, please, call the venire, 
first, second, third and fourth? 

The Clerk: Your Honor, we have seventy jurors 
present and we have eight that are not here, sir. 

The Court: Leon D. Urban is present in Court? 

Mr. Taylor: Yes, your Honor. 

The Court: With his counsel, Mr. Taylor and 
Mr. Miller. 

Mr. Taylor: Yes, sir. 

The Court: And you are ready to proceed in 
criminal case United States of America versus Leon 
D. Urban, 2020? 

Mr. Taylor: The defendant is ready, your Honor. 

The Court: The government ready ? 

My. Stevens: The government is ready, your 
Honor. 

The Court: Very well. The Clerk will proceed 
to draw twelve names. 
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(At this time, Mr. Stevens made a brief 
statement to the veniremen and Mr. Taylor and 
Mr. Stevens proceeded to impanel a jury.) 


The Court: Members of the jury, it is now after 
five o’clock and the jury to try this case has not 
yet been selected and it will be necessary to continue 
tomorrow. While [2*] you have not yet been selected 
I nevertheless admonish all of you jurors not to 
discuss the subject matter of this trial with anyone; 
do not permit anyone to discuss it with you; and 
do not listen to any conversation concerning the 
subject matter of the trial; do not form or express 
any opinion until the case is finally submitted. And 
you will all, please, return at ten o’clock tomorrow 
morning. 

The Clerk: Court is adjourned until ten o’clock 
tomorrow morning. 


(Thereupon, at 5:10 p.m., the trial of this 
cause was adjourned until May 17, 1955, at 
10:00 a.m.) 


May 17, 1955—10:00 A.M. 


Be it Remembered, that upon the 17th day of 
May, 1955, at the hour of 10 o’clock a.m., the trial 
of this cause was resumed, the plaintiff and the 
defendant both represented by counsel, the Honor- 
able Vernon D. Forbes, District Judge, presiding: 

The Clerk: Court has reconvened. 

The Court: Let the record show the presence 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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of the defendant, Mr. Urban, and his counsel and 
Mr. Stevens, the government attorney. Will the 
Clerk, please, call the roll of the jury. 


(Thereupon, the Clerk of Court proceeded to 
call the roll of the jury.) 


The Clerk: They are all present, sir. [3] 


(Thereupon, Mr. Taylor and Mr. Stevens 
continued to impanel a jury.) 


(A jury was duly impaneled and sworn to 
try the above named cause.) 


The Court: At this time I believe the Clerk 
might discharge the other jurors who are not in 
service in this case. 

The Clerk: The jurors who are not sitting on 
this case are excused until next Monday morning at 
10 o’clock and you will, please, leave the courtroom 
and not enter during the trial. 

The Court: It is now ten minutes past eleven. 
After a brief recess will the government be ready 
to proceed ? 

Mr. Stevens: The government will be ready to 
proceed with an opening statement. However, our 
first witness, the Doctor, is in surgery and has in- 
formed us he will not be able to be here until this 
afternoon. If the Court and counsel would be willing 
we would be willing to adjourn until two. However, 
we will make our opening statement before that also 
if the Court desires. 

The Court: What does the defendant prefer 
under the circumstances ? 
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Mr. Taylor: I believe it would be advisable to 
make the opening statement now, your Honor. 

Mr. Stevens: May we just make the opening 
statement and then we will adjourn until two. 

The Court: Is that satisfactory, Mr. Taylor? [4] 

Mr. Taylor: That’s right, yeah. 

The Court: Very well. You may proceed. 


(Thereupon, Mr. Stevens presented his open- 
ing statement to the jury.) 


Mr. Miller: If the Court please, we will reserve 
our statement at this time. 

The Court: Very well. The Court at this time 
wishes to order the Marshal to get in touch with 
Kenneth E. Brown, the juror, and instead of havy- 
ing him brought here I ask that the Marshal deter- 
mine his excuse for non-presence this morning, and 
now, members of the jury, it is wnnecessary for me 
to inform you of the importance of the case now 
before you. And I admonish you that it is your duty 
not to discuss the subject matter of this trial] with 
anyone; do not permit anyone to discuss it with 
vou; and do not listen to any conversation concern- 
ing the subject matter of this trial; and of course, 
do not form or express any opinion until the case 
is finally submitted to you. You are now excused 
until two o’clock. 

The Clerk: The Court is recessed until two 
o’clock. 

(Thereupon, at 11:30 a.m., the trial of this 
cause was recessed until 2:00 p.m.) 
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Afternoon Session 


(The trial of this cause was resumed at 2:00 
p.m., pursuant to the noon recess.) 


The Clerk: Court is reconvened. 

The Court: Let the record show the presence 
of the [5] defendant and his attorney. Will the 
Clerk call the roll of the jury? 


(Thereupon, the Clerk of Court proceeded to 
call the roll of the jury.) 


The Clerk: They are all present, your Honor. 

The Court: Very well. Are you ready to pro- 
ceed, gentlemen ? 

Mr. Taylor: Defendant is ready, your Honor. 

Mr. Stevens: The government is ready, your 
Honor. However, we must apologize to the Court 
and the jury and counsel again. The Doctor is still 
busy. He had a complication on the birth of a 
child, I guess. We would ask to put on our second 
witness out of order. 

Mr. Taylor: No objection. 

The Court: You may proceed. 

Mr. Stevens: Call Mr. Goodfellow. The govein- 
ment would also ask permission to limit M1. Good- 
fellow’s testimony to the identification of some pic- 
tures at this time. He, his other testimony follows 
in natural sequence later in the trial. This is out 
of order. We would like to have these identified now 
while we are waiting for the Doctor. 

The Cowt: Very well. 
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JAMES J. GOODFELLOW 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: [6] 


Direct Examination 
By My. Stevens: 


Will you state your name, please ? 
James J. Goodfellow. 
What is your occupation, Mr. Goodfellow ? 
Territorial Police Officer. 
. How long have you been a Territorial Police 
Otficer ? A. Since August Ist of 1952. 

@. And where are you stationed? 

A. Fairbanks. 

Q. Fairbanks where? A. Alaska. 

The Clerk: Government’s Identification No. 1. 


OProre 


(Enlarged picture of portion of body of de- 
ceased was marked Government’s Identifica- 
tion No. 1.) 


Q. (By Mr. Stevens): Were you a patrolman 
for the Territorial Police here in Fairbanks on the 


3ist day of January, 1955? A. Yes, sir. 
Q. On that day were you called to participate 
in anv investigation? A. I was. 


The Clerk: Government’s Identification No. 2. 


(Enlarged picture of portion of body of de- 
ceased was marked Government’s Identification 
No. 2.) (lie 


Q. (By Mi. Stevens): And in connection with 


Uiited States of America 31 


(Testimony of James J. Goodfellow.) 
that investigation did you come in contact with a 
person known as Myrtle Patricia Cathey? 

A. Yes, sir. 

Q. And where was that that you came in con- 
tact with that person? 

A. The Fairbanks Funeral Home. 

Q. Do you remember the time of day? 

A. Yes, sir. 

Q. When was it? 

A. Approximately three-thirty a.m. 

The Clerk: Government’s Identification No. 3. 


(Enlarged picture of portion of body of de- 
ceased was marked Government’s Identification 
Non.) 


Q. (By Mr. Stevens): And what did you do 
at the funeral home, if anything, in connection with 
that investigation ? 

A. I took six photographs of the body. 

The Clerk: Government’s Identification No. 4; 
Government’s Identification No. 5; Government’s 
Identification No. 6. 


(Enlarged pictures of portions of body of 
deceased were marked Government’s identifien- 
tion Nos. 4, 5, and 6, respectively.) 


Mr. Miller: If the Court please, at this time 
we [8] would like to invoke the rule of excluding 
the witnesses. 

Mr. Stevens: We have no objection, your Honor. 

The Court: At this time it is the order of the 
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(Testimony of James J. Goodfellow.) 
Court that any person who is in this room who is 
likely to give testimony in this case shall imme- 
diately remove from the room and stay absent ex- 
cept when giving testimony, so if there are any 
of you who expect to be called as a witness in this 
ease will you, please, leave the room. 

Q. (By Mr. Stevens): You stated you took six 
photographs? A. Yes. 

Q. This is Government’s Identification 3; can you 
identify that for us? Please don’t turn it around. 

A. This is an enlargement of the face of the 
body that I photographed at the funeral home. 

Q. Does that picture fairly represent the face 
of the individual you saw at the funeral home? 

A. Yes, sir. 

Q. Do you know who made the enlargement? 

A. Mr. Douthit of the News-Miner. 

Q. And you took the picture personally ? 

A. Yes, sir. 

Q. This is Government’s Identification 2; can 
you identify that for us? 

A. ‘That is an enlargement of the photograph I 
took showing the left side and back of the body. [9] 

Q. Who is the individual in the picture? 

A. It is Mr. Thomas, the owner of the funeral 
home. 

Q. And did vou also take that picture? 
A. Yes, sir. 

Q. Does that picture fairly represent the body 
as you saw it in the funeral home? 

A. It does. 
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(Testimony of James J. Goodfellow.) 
Q. And that was on the 31st day of January? 
A. It was. 

Q. Of this year? A. Yes, sir. 

Q. This is Government’s Identification 1; could 
you tell us what that is, please? 

A. That is an enlargement of the photograph 
I took showing the left ear and the side of the head 
of the body at the funeral home. 

Q. You took the original picture, did you? 

A. Yes, sit. 

(. And do you know who made the enlargement 
of this one? 

A. Myr. Douthit of the News-Miner. 

Q. Did Mr. Douthit make all of these enlarge- 
ments ? A. Yes, sir. 

@. Does that picture fairly represent the portion 
of the body you saw in the home that morning? 

A. Yes, sir. 

Q. This is Government’s Identification 4; would 
you tell [10] us what that is, please? 

A. It is an enlargement of the upper portion of 
the body at the funeral home from the right side 
that I took there. 

Q. Now, there is an additional piece of paper on 
that; do vou know who placed that on there? 

A. Yes, sir. 

Q. Who did? A. JI did. 

Q. And does the picture there fairly represent 
the condition of the body as you saw it at that time? 

A. It does. 

Q. Mr. Douthit also made this enlargement? 
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(Testimony of James J. Goodfellow. ) 

A. Yes, sir. 

Q. This is Government’s Identification 5; would 
you tell us what that is, please? 

A. This is a full length photo or enlargement 
of a photo that I took of the body at the funeral 
home from the left side. 

Q. Does that fairly represent the condition of 
that side of the body that you took the picture of? 

A. It does. 

Q. And Mr. Douthit also made the enlargement 
of this? A. He did. 

Q. Is there an additional piece of paper on this 
Government’s Identification 5 also? 

A. There is. [11] 

@. And who placed that there? A, Udid: 

Q. This is Government’s Identification 6; will 
you tell us what that is, please? 

A. That is an enlargement of a photograph show- 
ing the lower legs of the body that I photographed 
at the funeral home that morning. 

Q. And does that fairly represent the condition 
of the legs as you saw them that morning? 

A. It does. 

Q. Mr. Douthit make the enlargement of this 
picture also? A. Yes, sir. 

Q. What type of camera did you use? 

A. Itisa four by five graflex. 

Q. Whose camera is that? 

A. It is Territorial Police property. 

Q. Have you taken other pictures for the Terri- 
torial Police? A. I have. 
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(Testimony of James J. Goodfellow. ) 
Q. Did you take these pictures as part of your 


official duties ? A. I did. 
Q. You have examined each one of the six iden- 
tifications ? A. I have. 


Q. Due to the enlargement is there any distor- 
tion of any portion of that body? [12] 

A. No, sir. 

Q. Have you compared them with the original 
photographs ? A. I have. 

@. What size print does the camera take, Mr. 
Goodfellow ? 

A. It is a four by five, four inches by five 
inches. 

Q. What size were the original pictures that 
you had developed ? 

A. Four inches by five inches. 

The Clerk: Government’s Identification No. 7, 
(1 to 6.) 

Mr. Taylor: What was that? 

The Clerk: No. 7. 


(Six (6) contact prints of mentioned enlarge- 
ments were marked Government’s Identifica- 
tion No. 7 (1 to 6 inclusive).) 


Q. (By Mr. Stevens): This is Government’s 
Identification 7, Mr. Goodfellow. Will you identify 
those for us, please? 

A. These are contact prints from the negatives 
of the film that I exposed that morning. 

Q. Are those the same prints of the first six 
Identifications here? A. Yes, sir. 
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(Testimony of James J. Goodfellow.) 

Q. And those are the contact prints of the pic- 
tures you took on the morning of the 31st of Janu- 
ary, 1955? A. They are. [13] 

Mr. Stevens: With the understanding, your 
Honor, if the Court will allow us to have such an 
understanding that we can go further on direct 
examination at the proper time of Mr. Goodfellow, 


we will have 

The Court: Yes, that is what I understood when 
you called him out of turn. 

Mr. Stevens: Your witness, Mr. Taylor. 

Mr. Taylor: We will waive cross-examination 
at this time, your Honor. 

The Court: Very well, that is all, Mr. Good- 
fellow, at this time. I understand you will be re- 
called. 

(Witness excused.) 


Mr. Stevens: See if Doctor Anderson is there 
vet, please. With the Court’s permission, again then 
we wish to call another witness out of turn. The 
Doctor is still not here. We believe it would be best 
to wait for the Doctor, but if the Court wishes to 
continue. 

The Court: I am wondering about that and I 
think that the Court and the jury understands that 
if the Doctor is in surgery it is impossible for him 
to leave to come to the court room to testify. 

Mr. Stevens: That is my understanding, your 
Honor. 

The Court: With that understanding, I don’t 
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believe I should require the government to go ahead 
with the witnesses out of turn. I wish we did know 
how soon the Doctor might be expected. [14] 

Mr. Stevens: Mr. Morgan said that he informed 
my office that it would be no longer than half an 
hour. That was 2 few minutes ago. I believe per- 
haps a twenty minute recess might do it. We will 
send someone over to bring the Doctor when he is 
through. 

The Court: The defendant have any objection 
to a twenty minute recess? 

Mr. Taylor: No objection, your Honor. 

The Court: Very well. Members of the jury, 
once more it is my duty to admonish you that it is 
your duty not to discuss the subject matter of this 
trial with anyone; do not permit anyone to discuss 
it with you; do not lhsten to any conversation con- 
cerning the subject of this trial; and, of course, do 
not form or express any opinion until the case is 
finally submitted to you. We will take a twenty 
minute recess. 

The Clerk: Court is recessed until a quarter till 
three. 

(Thereupon, at 2:25 p.m., the Court took a 
recess until 2:45 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


The Clerk: Court is reconvened. 

The Court: Let the record show the presence 
of the defendant and his attorneys, and Mr. Stevens, 
the government attorney. You gentlemen wish to 
waive as to the jury? 
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Mr. Taylor: We will stipulate that they are 
all [15] present in the box, your Honor. 

My. Stevens: The government so stipulates. 

The Court: Very well. 

Mr. Stevens: Call Doctor Anderson. 


DR. HARVEY: W. ANDERSON 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. Will you state your name, please? 

A. Harvey W. Anderson. 

Q. Where do you reside, Dr. Anderson ? 

A. 1023-8th. 

Q. I was a little premature there. What is your 
profession ? A. JI am a physician. 

@. Are you a physician admitted to practice 
medicine in the Territory of Alaska? 

A. Yes, I am. 

@. How long have you been so admitted? 

A. Since 1953. 

Q. And where were you before you came here? 


A. I was in Astoria, Oregon. I practiced there 
for somewhat less than a year. 

Q. Where did you get your training, Doctor? 

A. Well, I am a graduate of the University of 
Michigan, [16] Bachelor of Arts degree, 1946, and 
then my medical degree was obtained at Vanderbilt 
University. 

Q. And what year was that? A. W9au} 
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(Testimony of Dr. Harvey W. Anderson. ) 

Q. What did you do following your medical 
degree ? 

A. I had a medical internship at Yale from ’50 
to 51. Then I had a rotating residency the follow- 
ing year lasting twelve months at a General Hos- 
pital in California. 

Q. Where was that located ? 

A. Bakersfield, Kern General. 

@. And you have been in, you have been prac- 
ticing medicine here in Fairbanks since 1953? 
March first ’53, a little bit over two vears. 
With whom are you associated here? 
Doctor Weston and Doctor Lundquist. 

Is that known as the Doctors Clinic? 

Yes. 

In the course of your practice of medicine, 
Doctor, have you had occasions to perform autopsys? 

A. Yes, I have. 

Q@. How many would you say you have per- 
formed ? 

A. Oh, oh, probably fifteen or twenty all to- 
gether. 

Q. And, Doctor, did you happen to perform an 
autopsy on the 31st day of January of this year? 
Yes, I did. 

Do you recall the name of the deceased? [17] 
Myrtle Cathey. 

And where did you perform this autopsy? 
At the Fairbanks Memorial Chapel. 

Where is that located ? 


OPOorop 


a a le 
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(Testimony of Dr. Harvey W. Anderson. ) 

A. Every time I head there I am confused. I 
believe it is on First or Second. 

Q. It is in Fairbanks, Alaska, is it, Doctor? 

A. Qh, yes. 

Q. What was the general appearance of the 
deceased ? 

Mr. Taylor: Just a moment, Doctor, don’t answer 
the question. If the Court please, we are going to 
object to any testimony by this Doctor on the con- 
dition of Mvrtle Cathey or the results of any 
autopsy performed at that time on the grounds 
that there is no foundation laid to show the neces- 
sitv of such an autopsy. The res gestae of the 
crime alleged in the indictment has not been shown 
and there is no showing at this time, your Honor, 
that such evidence as sought to be elicited from this 
Doctor is admissible upon the grounds that there is 
no showing of any connection of this defendant 
with the res gestae. 

The Court: The Court doubts whether the foun- 
dation is sufficiently laid for the testimony of the 
autopsy at this time. 

Mr. Stevens: Is the Court sustaining the objec- 
tion made by Mr. Taylor on the ground made by 
Mr. Taylor? [18] 

The Court: Not on the ground of necessity as 
urged but I don’t believe the proper foundation 
has been laid for the testimony of the Doctor at 
Tas time, 

Q. (By Mr. Stevens): How did you happen to 
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(Testimony of Dr. Harvey W. Anderson.) 
go to the funeral home that night, Doctor Ander- 
son, or that morning? 

A. Well, Doctor Weston and I went over about 
five o’clock Monday afternoon. 

Q. Was it in the afternoon on Monday? 

A. Yes, about five, four-thirty or five o’clock. 

Q. And were you requested to perform that 
autopsy by any person? 

A. Yes, Mrs. Nordale. 

Q. The United States Commissioner? 

A. Yes. 

Q. You stated that it was approximately four- 
thirty in the afternoon on Monday? 


A. Yes, sir. 
Q. And that was the 31st day of January of 
this year? A. It was, yes. 


Q. Doctor Weston was with you? 

A. Yes, he was. 

Q. Now, would you tell us the general appear- 
ance of the deceased, that is the general physical 
appearance of the person you saw there? 

Mr. Taylor: Just a moment, Doctor. We are 
going to [19] object upon the grounds the, it would 
be inadmissible at this time, immaterial, irrelevant, 
as no part of the res gestae has been proven, no 
connection shown as to any crime being committed 
and I think the testimony of this Doctor is too early 
in point of time, your Honor, and another thing, 
your Honor, I don’t think the appearance of the 
leceased, if the Doctor is allowed to testify, is 
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(Testimony of Dr. Harvey W. Anderson. ) 
admissible unless it is showed that the appearance 
was the cause of death. 

The Court: Overruled. He may answer. 

Dr. Anderson: Well, her appearance was that 
of a woman who had undergone injury particularly 
about the head. She had two healing cuts of the 
lower lip and the upper lip on the left side. These 
were about a half-inch deep and she had a scab 
over her nose and there were dark cutaneous dis- 
colorations behind both ears and the largest one 
was behind the, between the shoulder blades measur- 
ing about seven inches across. This was, had a 
diamond shape. There was also a large four inch 
bruise on the outer aspect of the left shoulder. 
There was also a large discoloration over the left 
hip. Apart from that there wasn’t any evidence of 
injury, a few shin bruises. 

Q. (By Mr. Stevens): Could you tell us the 
approximate size of this deceased person? 

A. Well, I didn’t take her length. She appeared 
to me to be about five foot six or seven inches tall 
and she was a good-sized person. She wasn’t at all 
slight. I would estimate [20] her weight to be a 
hundred fifty pounds, slightly obese. 

Q. You used the word cutaneous, Doctor. Would 
you tell us what that means? A. Skin. Skin. 

Q. What did you use that in reference to? 

A. The discolorations behind the ears and on the 
shoulder and the hip. 

Mr. Tavlor: What was that word, Doctor? 

Dr. Anderson: Cutaneous. 
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(Testimony of Dr. Harvey W. Anderson. ) 

Mr. Taylor: How do you spell it? 

Dr. Anderson: C-u-t-a—— 

Mr. Taylor: Oh, I see. 

Q. (By Mr. Stevens): At that time did you per- 
form an autopsy ? A. Yes. 

Q. What did you do to perform this operation ? 

A. Well, it was a 

Mr. Taylor: Just a moment, Doctor. Now, I am 
going to broach, your Honor, the same objection. 
No res gestae having been proven, no prima facie 
case has been made and there has been no connec- 
tion shown between the testimony of the Doctor and 
the defendant. No way been connected up, your 
Honor, and it is out of line and out of place and 
we feel that a violation of the rules of evidence, 
vour Honor, to allow this Doctor to go ahead at 
the present time. 

The Court: Overruled. He may answer. [21] 

Dr. Anderson: Well, this autopsy was, was called 
a complete autopsy wherein we not only open the 
chest and abdomen to see the organs contained in 
those areas but alse the head. Many times we don’t 
have permission to do an autopsy. People are afraid 
that the head will be opened or spoil the appear- 
ance at a funeral or what not, but this was a 
ease where I felt the damage was to the brain, 
so I did a complete autopsy. Consists of lifting 
off the top of the skull after the scalp is incised 
and the bone is cut with an electric saw and then 
the chest and abdomen are opened in the usual 
autopsy fashion. Do you want that described 2 
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Q. (By Mr. Stevens): No, Doctor, I would like 
to have you describe what you found when you re- 
moved the scalp, if you would, please. 

A. The temporalis muscles on either side of this 
person contained large hemorrhages. These are the 
large, flat chewing muscles that are present on each 
side of the skull, mastication muscles, and there 
were hemorrhages beneath these and then when the 
skull was removed the dura mater, which is the 
tough fiberous layer between the skull bone and the 
brain that was next opened and on the right side 
of the brain blood came out under pressure and then 
clotted blood was present on the central top surface 
of the brain on the right side. There was no evi- 
dence of skull fracture and there didn’t appear to 
be any abnoimality of the brain except the presence 
of the blood on the surface. [22] 

Q. Would you tell us the location of this hem- 
orrhage, I take it 1t was a hemorrhage in the brain, 
is that correct? 

A. Hemorrhage on the surface of the brain. 

Q@. Where was that located? 

A. Is was located on the right half of the brain. 
Tt would be on the parietal surface, which is the 
eentral surface, top part. 

Q. Is that the top right side of the head? 

A. Yes. 

Q. Did you examine the chest cavity? 

A. Yes. 

Q. Would you tell us if you found any evi- 
dence of abnormality or any type of disease? 
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A. No, there didn’t appear to be anything wrong 
with the heart or lungs and similarly in the abdomen. 
The various organs appeared normal. In a case 
of this kind where there are external marks of 
injury occasionally the spleen may be ruptured in 
the abdomen accounting for death. This organ, how- 
ever, was intact. The uterus was normal in size and 
did not in any way suggest the appearance of 
pregnancy. 

Q. Doctor, based on vour findings by performing 
this autopsy, did you reach a conclusion as to the 
cause of death of this person ? 

Mr. Taylor: Just a moment, your Honor, we 
are going to object to that upon the grounds there 
is no res gestae, no evidence of that at this time to 
connect the crime with the [23] defendant; no evi- 
dence to connect the deceased with the defendant. 
Be irrelevant, immaterial and inadmissible at this 
time. 

The Court: Overruled. He may answer if he 
knows. 

Dr. Anderson: Yes, I believe the cause of death 
was very clear. I would say the cause of death was 
cranial injury as evidenced by the 

Mr. Taylor: Just a moment, Doctor. Just an- 
swer the question, what was the cause of death, 
hemorrhage or what. 

Mr. Stevens: Don’t answer Mr. Taylor’s ques- 


tion. You were answering my question. Please, con- 
tinue, Doctor. 
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Mr. Taylor: We the going to object, your Honor, 
to any further question except what the Court is 
going to admit as to actual cause of death. 

The Court: The reporter will, please, read the 
question asked by Mr. Stevens, and, Doctor, if you 
will listen to it again and answer it. 


(Thereupon, the reporter read the question. ) 


The Court: You can answer that question yes 
or no, I believe. 

Dr. Anderson: Yes. 

Q. (By Mr. Stevens): What was the cause of 
death, Doctor? 

A. Brain injury as evidenced by subdural hema- 
toma. 

Mr. Taylor: Would you translate that, Doctor, 
so we will know what that means? 

Mr. Stevens: Your Honor, I ask that Mr. Taylor 
make [24] his objections to the Court and wait 
until the proper time for cross-examination. 

The Court: Yes, that is right. You may object 
and you will have an opportunity to cross-examine. 

Mr. Taylor: If the Court please, I didn’t mean 
to object to it but so we would know what those 
Jast few words were for our own use so we could 
make a proper objection. 

The Court: You could bring that out on ecross- 
examination or at least address your objections to 
the Court and you will have an opportunity with 
this witness. 

Q. (By Mr. Stevens): I believe, Doctor, you 
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stated that the cause of death was cranial injury 
as evidenced by this 

A. Brain injury. 

Q. You also just stated, did you not, there was no 
evidence of a fracture of the skull, is that correct? 

A. Yes. 

Q. Did you ascertain the cause of the brain in- 
jury? 

Mr. Taylor: Just a moment, your Honor, we are 
going to object to that. There is no foundation 
laid for that nor is there any connection, the cause 
of death of Myrtle Cathey with the defendant, 
highly improper at this time, your Honor, unless 
the res gestae or prima facie case is made out in 
some way connecting this defendant with the testi- 
mony that is now being elicited from this witness. 

Mr. Stevens: Maybe we could straighten Mr. 
Taylor out then. [25] 

Mr. Taylor: Mr. Taylor don’t need straightening 
out. 

Mr. Stevens: The government is attempting to 
set up the corpus delicti. 

The Court: He may answer if he knows that 
last question. Do you know what the question is now, 
Doctor, or shall we have it read to you? 

Dr. Anderson: He asked me what I thought the 
cause of the injury was. 

Q. (By Mr. Stevens): Doctor, [ will withdraw 
that if it disturbs you. Was the formation of this 
subdural hematoma the result of a natural develop- 
ment in that brain ? 
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Mr. Taylor: Just a moment, your Honor, I am 
going to object to that question as leading, pre- 
judicial, not based upon the previous evidence of 
this witness. . 

The Court: Overruled. He may answer. 

Dr. Anderson: Will you state your question 
again, please ? 

Mr. Stevens: Would you read it? 


(Thereupon, the reporter read the question. ) 


Dr. Anderson: No. 

Q@. (By Ms. Stevens): By examining the body 
of the deceased did you ascertain what caused the 
development of the subdural hematoma? 

Mr. Taylor: Just a moment, your Honor, J am 
going to object until the result of the examination 
of the body is set [26] forth here, testified to by this 
witness. 

The Court: I think he can answer if he knows. 

Dr. Anderson: My answer to that is yes, there is 
suffiient external marks of injury about the face 
and cranial vault itself to indicate that injury had 
been done and subdural hematoma typically fol- 
lows injury. Therefore, I believe that these external 
injuries as evidenced by bruises were the cause of 
this condition. 

Q. (By My. Stevens): And you described these 
bruises, previously, did you not? A. Yes. 

Q. And were those the bruises you described 
behind the two ears and about the face? 

A. Mouth, nose and behind either ear, and then 
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the autopsy, in the course of the autopsy the hem- 
orrhages beneath the temporalis muscles indicated 
that injury had been done there as well, although 
that area is the lateral part of the skull and the ~ 
scalp in that, in those locations did not show dis- 
colorations. 

Q@. And did you examine these various lacera- 
tions and discolorations to ascertain what type of 
injury had caused these results? 

Mr. Taylor: Just a moment, the question is very 
indefinite when he mentioned these results. I think 
he should, what results should be set forth. [27] 

The Court: I presume he means the results that 
the Doctor has testified to. He may answer if he 
knows. 

Dr. Anderson: I did not examine these wounds 
to determine their cause. [ examined them only to, 
well, I was thinking of when I first saw the patient, 
which was while she was alive. I did not examine 
these wounds to determine their cause. I however, 
have a clear idea of what the wounds looked like. 

Q. (By Mr. Stevens): Well, by examining the 
wounds alone, Doctor, could you tell us whether 
or not any type of instrument was used to inflict 
those wounds ? 

A. Well, an instrument such as a knife, of 
course, would leave a cut. There were no such 
wounds as that. 

Mr. Taylor: Just a moment, I am going to object. 
1 think the answer calls for a yes or no. 

The Court: I will strike the answer of the 
witness. 
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Dr. Anderson: The question was, did I think 
The Court: Maybe it should be read, Doctor. 


(Thereupon, the reporter read the question. ) 


Dr. Anderson: No. 

Q. (By Mr. Stevens): Well, they are, I am 
contused, Doctor, is your; well, in your opinion, Doc- 
tor, what did cause the wounds? 

Mr. Taylor: Just a moment, your Honor, I am 
going [28] to object to that upon the ground it 
ealls for a conclusion. 

The Court: Sustained. You might ask him if 
he has an opinion. 

Q. (By Mr. Stevens): Do you have an opinion 
as to what caused these wounds, Doctor Anderson? 

A. I think the cuts on the left side of the mouth 
would be 

Mr. Taylor: Just a moment, your Honor, I am 
going to object to any further testimony, cuts along 
side of the mouth or any wounds or of any wounds 
as would not tend to contribute to the death of 
Myrtle Cathey, be just superfluous, incompetent, 
irrelevant and immaterial. I think what we are 
trying to do is inquire into the death of Myrtle 
Cathey rather than any superficial wounds she 
might incur in any manner. 

The Court: Objection overruled. . 

Dr. Anderson: I believe the mouth lacerations 
being rather ragged would be, could be well: ex- 
plained by a fist. 
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Q. (By Mr. Stevens): Did you examine the, or 
did you have any opinion, just yes or no, as to the 
eause of the other lacerations and bruises on the 
body ? A. Yes. 

Q. And what was your opinion, Doctor, as to the 
type of injury that could have caused the discolora- | 
tions behind the two ears? [29] 

A. She had numerous discreet bruises all over 
her body. I would say she was beat up. 

Mr. Taylor: Just a moment, your Honor. I am 
going to. object and ask that the question be stricken, 
or the answer be stricken as not responsive to 
the question. 

The Court: It is not responsive and will be 
stricken. Proceed, Mr. Stevens. 

Q. (By Mx. Stevens): Just confine yourself to 
the two ears, Doctor. You have an opinion as to 
what caused those you said, what type of injury 
eaused the bruises behind her ears in your opinion? 

A. The ears themselves were not damaged and 
yet behind each ear there were large bruises, so 
I believe that some object got behind the ears 
without injuring the ears; this object may have been 
a fist, it may have been a 

Mr. Taylor: Just a moment, Doctor, I believe 
you were guessing that time. I think the Court 
should admonish the Doctor not to guess what hap- 
pened. 

The Court: He is giving his opinion as I under- 
stand it, based on his examination of the body. 

Q. (By Mr. Stevens): Doctor, in your opinion 
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and from your examination of this body and your 
autopsy, could you state whether or not the, these 
injuries could have been caused by a blunt object, 
by fist or otherwise? 

Mr. Taylor: Just a moment, your Honor, I am 
going [80] to object. The question is leading. 

The Court: He may answer. 

Dr. Anderson: I could not specify the exact 
object. 

@. (By Mr. Stevens): But could you specify as 
to whether or not it was a sharp or a blunt object? 

A. I am quite convinced it was blunt. 

Q@. And from vour observation of the body, 
could you tell us whether or not it was a large 
or small object? 

A. Well, the one bruise was seven inches across, 
the one behind, between the shoulder blades. That 
was the largest bruise she had, that would have 
to be the largest object. 

Q. Doctor, this is Government’s Identification 6; 
eould you identify that from the picture? 

A. Yes. 

@. And you have seen the same type of objects 
before ? 

A. Yes, she had a tatoo on her left thigh. This is 
present in this picture. 

Q. Does that picture fairly represent the state 
of the legs of the deceased at the time of your 
autopsy ? Aw Yes 

Q. This is Government’s Identification 5, Doc- 
tor. Could you tell us is that the same person that 
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you performed the autopsy upon? A. Yes. 

Q. The person that was known to you as Myrtle 
Cathey, [31] Myrtle Patricia Cathey 2 

“A. Yes. 

Q. And does that picture fairly represent the 
state of the deceased’s body at the time you per- 
formed your autopsy or just prior thereto? 

A. Yes. 

Q. This is Government’s Identification 4, Doc- 
tor; could you tell us, is that also a picture of the 


deceased ? A. Yes, it is. 
Q@. Do any of the bruises that you have de- 
scribed appear upon that picture? A. Yes. 


@. And are the, is the picture fairly represen- 
tative of the condition of the deceased at that 
time ? A. Yes, I believe so. 

Q@. This is Government’s Identification 1, Doc- 
tor; is that also a picture of the deceased, Myrtle 
Patricia Cathey ? A. Yes. 

Q. And is it fairly representative of the con- 
dition of that part of the body that you examined? 

A. Well, there is some difference here, that stain 
beneath the, between the shoulder blades does not 
show up here, but it is the same person. 

@. Does the picture show any portion that you 
have described, the discoloration 2 

A. Yes, this shows the area behind the left 
ear. [32] 

Q. And that is fairly representative of the con- 
dition of the body except for the fact that it does 
not show all of the conditions? 
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A. The other stain does not appear to be there, 
the stain behind the left ear is not shown well. 
The hair is in the way there. 

Q. This is Government’s Identification 2, is that 
a picture of the same deceased person, Myrtle 
Patricia Cathey ? A. Yes, it is. 

Q. And do anv of these bruises appear upon that 
picture ? 

A. The left hip bruise shows very well here. 

@. And is that fairly representative of the bruise 
that appeared upon the deceased’s body? 

A. Yes. 

Q. Are any of the other bruises there? 

A. No, just that one. 

Q. And this is Government’s Identification 3, 
Doctor; is that also a picture of a portion of the 
deceased’s body? A. Yes, it is. 

Q. And do you identify that as being a picture 
of Myrtle Patricia Cathey? A. "West 

Q. Is it fairly representative of the condition 
of that portion of the body? A. Yes. 

Q. Doctor ‘Anderson, these pictures are some- 
what enlarged. [33] By that enlargement and from 
vour memory as to the condition of the body are 
there any distortions as to the pictures presented 
here? A. No. 

Q. Then they are all fairly representative of 
the hody as vou viewed it? A. Yes. 

Q. Doctor, do you know who proclaimed this 
woman to be deceased, to be dead? 
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A. No, one of the Doctors in the hospital at 
the time. 

* Q. Did you see the woman immediately after 
her death? A. Not immediately after. 

Q. How soon after her death did you see her? 

A. I just don’t recall whether I went over there 
that night after she died or whether it was later 
on in the afternoon when we did the autopsy. 

@. You have described the cause of death as 
being subdural hematoma ? A. Yes. 

Q. Could this subdural hematoma have developed 
from any other cause than the injuries you have 
described ? A. Yes. 

Q. What would that have been? 

A. Spontaneous subarachnoid hemorrhage oc- 
casionally occurs. 

Q. Was there any evidence to show to you that 
that had [84] occurred in this case? 


mm ~ No. 
Q. Now, Doctor, had you seen this woman as a 
patient while she was alive? A. Yes, I did. 


Q. When was the first time you saw her, if you 
recall ? 
A. It was on a Saturday evening, J anuary 22nd. 
Q. And approximately what time was that? 
A. That was about, oh, eight-thirty or nine 
o’clock in the evening. 
’ Where ‘did you see her? 
At the Club Alibi. 
Where is that located ? 
That is on South Cushman, about 22nd or 
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23rd and South Cushman, on the left-hand side as 
you go out of town. 

Q. Is that also in the City of Fairbanks or night 
near the City of Fairbanks? 

A. It is about on the border line. 

Q. Fairbanks, Alaska, that is. Is that correct, 
Doctor? 

A. Yes, I believe it is right on the City limits. 

Q. Now, how did you happen to go there? 

A. Mr. Urban called my home and requested 
me to make a visit there. 

@. And what did you do when you arrived; 
how did you get in to start with, to the Club, did 
vou enter the Club? 

Q. Yes, I did. I drove up there and parked the 
ear in [35] front and I didn’t see any lights on in 
front so [ went around to the back where he had 
a light on and I went in the back door and then 
L went and proceeded to see the patient. 

@. And where was the patient? 

A. There appeared to be only one room there 
apart from the bar and a room where several tables 
were, and the bed in it and that is where the patient 
was. 

Q. By the patient, do you mean the same per- 
son, the deceased person, Myrtle Cathey? 

A. Yes. 

Q. What did you do at that time with the 
patient? 

A. I examined her and I inquired of Mr. Urban 
what was wrong with her and he said that she 
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had been out with some girls earlier in the day, 
early that morning, Saturday morning early or 
Friday night late and that she had been in a fight 
so he wanted me to do what was necessary, fix 
her up. 

Q. What was her condition, Doctor ? 

A. Well, I examined her and found her to be 
this way. I could smell alcohol on her breath and 
she had somewhat stale cuts on the lips and she 
had gross swelling of both cheek regions. She had 
a smal] cut on her nose. She had bruises behind, 
I believe I noted at that time she had a bruise 
behind the left ear, scattered bruises about the body, 
no significant bruising on the trunk and I looked 
in her mouth and didn’t see any tongue lacerations, 
took her blood pressure which was normal, and 
then I proceeded to sew up these cuts on her 
lips. [36] 

Q. Did you give her any other type of adminis- 
tration, Doctor, any other type of medicine? 

A. I gave her an injection of penicillin preven- 
tively with regard to an infection which I thought 
would set up in the lip lacerations because they 
looked rather dirty. They weren’t fresh wounds. 

Q. Was she coherent at that time? 

“A. I would say not because I didn’t have any, 
wasn’t able to have any conversation with her. 
The only thing I could get out of her would be 
‘‘leave me alone, go away’’ at the time when I was 
injecting the novocaine or putting in stitches. That 
is the only type of answer I got out of her. 
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Q. Did you leave any type of instructions for 
her care? 

A. Well, I told Mr. Urban to call me the fol- 
lowing day if she needed, if he thought she needed 
any further treatment. I would be glad to come out 
and see her. 

Q. As you entered the Alibi Club, Doctor, was 
there anyone else present? A. No. 

Q. Then just the deceased and Mr. Urban were 
present during the time you have related? 

A. Yes. 

Q. Did Mr. Urban call you the next day? 

A. Not to my knowledge. 

Q. Did you see the deceased again before her 
death? A. Yes, I did. [87] 

Q. Do you recall when that was, Doctor? 

A. That was the following Sunday, that is a 
week, Sunday a week after that Saturday, that was 
January 30th. 

Q. And what time was that? 

A. Well, this again was in the evening about 
nine o’clock. 

Q. And how did you happen to go to see her a 
second time? 

A. Mr. Urban called again and said to come 
quick because something has happened. He heard 
a clicking noise and she was all tight or something 
and having some kind of a spell and I had better 
hurry, so I hurried. 

Q. Did you go to the same place? 

A. Club Alibi? 
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Q. Yes. A. Yes. 

Q. Was there anyone there besides the deceased 
and Mr. Urban? A. No. 

Q. Did you see the deceased at that time? 

A. Yes, I did. 

Q. And where was she on this second occasion ? 

A. She was in the bed. 

Q. The same bedroom? 

A. The same bedroom, the only bedroom. 

@. And what did you do for her at that time? 

A. I looked at her again and I could see that 


the left [88] side of her body was in a convulsion. 
It was a clonic type, intermittent type of convulsion 
and I noticed that her left pupil was small, fixed, and 
right pupil was dilated and fixed. These are the 
pupillary signs plus the active convulsion and pres- 
ence of absolute unconsciousness which was detected, 
too. These three things made me put her in the 
hospital right away. These are signs of serious brain 
injury. That is what we did. I called the ambulance. 

Q. Did you have occasion to examine her body at 
that time ? A. Yes. 

Q@. Did you, would you tell us the condition of 
her body at that time? 

A. Well, the lacerations were scabbed over and 
showed fairly good evidence of healing. The swelling 
about the cheeks and nose was gone from the previous 
week. The little cut on the nose was healed over 
and the various skin discolorations had a darker 
color. They were more purplish in color and as I 
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recall from the first visit these bruises were more 
of a bluish, not really as evident. 

Q. The time of your second visit, Doctor, was 
the deceased conscious at any time? A. No. 

Q. Did you have a discussion with Mr. Urban 
at the occasion of the second visit concerning your 
patient? A. Well, I talked to him. [39] 

Q. Was there anyone else there at that time? 

A. No. 

Q. And what was the, this was approximately 
nine o’clock on the 30th day of January, Doctor? 

A. About nine o’clock. 

Q. What was the conversation that you had with 
the defendant concerning the deceased? 

Mr. Taylor: Just going to object and ask the 
Court restrict that strictly to the condition of the 
deceased. Under the present questioning that is 
about all that can be gone into at this time. Other- 
wise there is no res gestae laid for any conversation 
of this defendant. 

The Court: He may answer. 

Dr. Anderson: Well, [ asked him what happened 
and 

Mr. Taylor: I am going to object, your Honor, 
because that is repetitious. He has already testified 
to that, what happened. 

The Court: Overruled. Continue, Doctor. 

Dr. Anderson: And he said that the patient had 
been doing very well during the week and he showed 
me a chair which he had there outside the bedroom 
door which had a plaid blanket draped over it, and 
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he said that she had been getting better every day 
and she had been sitting up here and then all of a 
sudden, just before he called me that she had had 
this spell. He evidently was close by. He heard this 
clicking sound and he [40] turned around and she 
was having this fit or this spell and he didn’t know 
what to do so he called me. That was the essential 
content of what we talked about. 

Mr. Stevens: Your Honor, we have been ap- 
proximately an hour. Could we have a ten minute 
recess at this time? 

The Court: Yes. Members of the jury, once more 
I admonish you not to discuss the subject matter 
of this trial with anyone; not to permit anyone to 
discuss it with you; not to listen to any conversa- 
tion concerning the subject of this trial; and do not 
form or express any opinion until the ease is finally 
submitted to vou. We will take a ten minute recess. 

The Clerk: Court is tecessed for ten minutes. 


(Thereupon, at 3:50 p.m., the Court took a 
recess until 4:00 p.m., at which time it recon- 
vened and the trial of this catlse was resumed.) 


The Clerk: Court is reconvened. 

The Court: Let the record show the presence of 
the defendant and his counsel and the government 
attorneys. 

Mr. Taylor: We will stipulate that all members 
of the jury are present, your Honor. 

Mr. Stevens: The government so stipulates, your 
Honor. 
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The Court: Thank you, Mr. Stevens. You may 
proceed. 


DR. HARVEY W. ANDERSON 
the witness on the stand at the time the recess was 
taken, resumed the stand for further direct examina- 
tion. [41] 


Q. (By Mr. Stevens): Now, Doctor, you have 
told us that you examined the deceased on the eve- 
ning of the 22nd day of January and also on the 
evening of the 30th day of January, this year. 
Would vou tell us in your opinion if there was any 
significant difference in her condition on the second 
occasion other than the item that vou told us con- 
cerning the fixation of the eyes? 

A. Well, those findings indicated that she was 
about as close to being dead as a person could get, 
whereas on the first occasion she seemed to be in 
fairly good condition. Couldn’t tell for certain, how- 
ever, how much was injury and how much was 
ueohol, but on the second occasion she was critically 
ill. 

Q. Well, on the second occasion did you discover 
any significant indication of injury that you had 
not discovered on the first occasion ? A. No. 

Q. Then except for the fact that the bruises had 
become more discolored there was no additional in- 
dications of injury in that ten-day period? 

A. Not that I could see. 

Q. You stated that on the evening, the first 
evening, the 22nd day of January that you observed 
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the odor of alcohol, is that correct? A. Yes. 

Q. As a physician, did you have an opinion as 
to the [42] state of sobriety of your patient at that 
time? 

A. I would say my opinion was that she was 
intoxicated because her only answers were of very 
brief surly sort, leave me alone, as I said before 
the only thing she said, ‘‘go away, leave me alone,”’ 
voice was very mushy. 

Q. And I believe you also testified that you left 
instructions that you should be called the following 
day in the event the patient needed further treat- 
ment, is that correct ? 

A. Yes, I invited him to call me the following 
day if he thought she wasn’t any better. 

Q. Doctor, assuming that the effeets of the 
alcohol had been eliminated and you had been able 
to see this patient of yours the following day, in 
your opinion as a pliysician would you have been 
able to aid the woman? 

Mr. Taylor: Just a moment, Doctor. I am going 
to object to the question, your Honor, assuming, it 
is hypothetical question, your Honor, assuming 
something not in evidence. Be merely a conclusion, 
wouldn’t even be a medical opinion, your Honor. 

The Court: I am going to permit him to give 
his opinion if he has one. 

Dr. Anderson: It is well known that aleohol will 
mask neurological symptoms, and it is hypothetical, 
of course, but T would sav that on the following 
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day I would be in a position to accurately estimate 
the damage that had been done. [43] 

Q. (By Mx. Stevens): What are the symptoms 
of a normal person who is suffering from a sub- 
dural hematoma, who is not under the influence 
of alcohol, Doctor? 

Mr. Taylor: Just a moment, Doctor. I am going 
to object to it. I don’t think it is relevant or material 
to the issues, your Honor, at this time. I think 
it calls for an answer to a hypothetical question, 
assuming something not in evidence. I don’t think 
it has any bearing on this matter whatsoever. We 
feel that it would be highly prejudicial. 

The Court: The Court is going to permit the 
witness to give his opinion. "9 

Dr. Anderson: The symptoms of subdural hema- 
toma are headache principally, dizziness, perhaps 
partial loss of vision, depends, of course, on the 
location of the hematoma, what part of the brain 
is being pressed, but headache is the symptom which 
would be present at all cases. 

Q. (By Mr. Stevens): And you stated, did you 
not, that the effects of alcohol will cloud the neuro- 
logical difficulties, neurological symptoms, was that 
vour statement, Doctor? A. Yes. 

Q. And could you explain to us the reason why 
that would occur? 

Mr. Taylor: If the Court please, I believe, your 
Honor, that is going a little bit beyond the scope 
of the [44] question. The fact that he has answered 
the question which was objected to but the Court 
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allowed in. I think that he has answered. I think 
asking the reasons now why certain things would 
occur and which are not connected with this case, 
your Honor, should not be admitted, would be im- 
material, irrelevant, incompetent. 

The Court: He may answer if he knows. 

Q. (By Mr. Stevens): Do you understand the 
question, Doctor ? 

A. Yes, alcohol is a central nervous system de- 
pressant and certain forms of injury have a depres- 
sant function on the part injured. Therefore, you 
don’t know what part is injury and what part is 
alcohol until the alcohol is cleared. Aleohol depresses 
the whole system. 

@. And the presence of alcohol then on the 22nd 
of January, 1955, on your patient, was that to such 
an extent that it would have had this effect? 

A. Yes. 

Q. On the first occasion, the 22nd day of January 
when you first saw the deceased, did you have an 
opportunity to observe the sur roundings in the room 
in which she was located; did you examine the room 
at all? A. Casually. 

@. Did you notice the manner in which she was 
dressed ? 

A. Yes, I believe she had a robe, wore a robe. 

@. Could you tell us the condition, her condition 
at [45] the time you examined her the first time? 

Mr. Taylor: Just a moment, I object on the 
grounds it is repetitious, Mr. Stevens. 

Mr. Stevens: I am not finished yet, Mr. Taylor. 
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The Court: Counsel has just stated, I don’t think 
you heard him, counsel has just stated he had not 
finished his question. 

Q. (By Mr. Stevens): That is, her condition 
the first time you examined her as concerns the 
quantity of blood, if any, that was coming from her 
wounds? 

A. There was no bleeding at the time I saw her. 
There was a small amount of blood around and 
about the teeth from the lacerations on the over- 
lying lips and there was, I believe there was a little 
bleeding in the nose also, no active bleeding when 
I was there. She, she was having the bleeding of 
her menstrual flow apparently at that time. She was 
wearing a, wearing a sanitary pad, but there was 
no bleeding from any of these injuries. 

Q. Did you at any time during the time when 
the deceased was your patient give her a preserip- 
tion for any type of medicine? 

A. No, I do not believe, I do not believe I did. 

Q. Doctor, I would call your attention again to 
the time that you examined the hodvy of the deceased 
when you performed the autopsy. [ would like to 
ask you if in your [46] opinion a fall could have 
caused the injuries that brought about this sub- 
duval hematoma that you have described ? 

A. No, I do not believe so.’ 

Q. Well, as there have been a series. of lacera- 
tions and effects of injuries described by you, Doc- 
tor, do you have an opinion as to whether or not 
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a series of falls could have caused these injuries 
which brought about the subdural hematoma? 

Mr. Taylor: If the Court please, I believe that 
is going a little far afield by a medical doctor, as 
to what a series of falls would do, show where his 
medical training, medical experience has been along 
that line, I will withdraw the objection. At the 
present time I think it would be mere conjecture on 
the part of the doctor. I don’t think it goes to 
prove anything, falls are of such various degrees, 
your Honor, and some different distances a person 
might fall, the object they might hit, what part 
of the body they might strike. I think the ques- 
tion would be so difficult to answer, so misleading 
it would be highly prejudicial to the defendant in 
this case. 

The Court: Perhaps, but the Doctor may answer. 

Dr. Anderson: I think his answer was a: good 
one. It is highly conjectural and in my practice I 
haven’t seen anybody experience a series of falls. 
I just couldn’t say. If you will value my specula- 
tion above that of anyone else, I will be glad to 
speculate. [47] 

Q. (By Mr. Stevens): You have not formed a 
professional opinion on that, is that correct? What 
is the medical term for the location of the bruises 
behind the ears, Doctor, the part of the body, the 
part of the head? 

Mr. Taylor: Just a moment, Doctor: I wonder if 
the reporter would read that question. 
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(Thereupon, the reporter read the question.) 


Dr. Anderson: ‘The location is the mastoid proc- 
ess of the temporal bone, the temporal bone is one of 
the bones which go in to compose the skull. 

Mr. Stevens: Your witness, Mr. Taylor. 


Cross-Examination 
By Mr. Taylor: 


Q. Doctor Anderson, had you ever known Myrtle 
Cathey during her lifetime other than or prior to 
January the 22nd, 1955? A. No. 

Q. About what age was Myrtle Cathey to the best 
of your opinion based upon your examination of 
her? A. Oh, about thirty years of age. 

Q. And what time of the evening was it on Janu- 
ary the 22nd, now, all the questions in regard to 
dates we will naturally assure 1955, so if I say Jann- 
ary 22nd, we wil] assume it is 1955. What time of the 
evening was it that you saw Myrtle Cathey? [48] 

A. About eight-thirty or nine o’clock. 

Q. And what time did you get the eall, Doctor? 

A. I believe it was before eight. 

Q. And you had other matters then that re- 
quired your attention before you went out to see her, 
is that: right? 

A. I was out on a different call when he ealled 
the first time, and my wife had his number there 
and I believe he called me back again before I had 
left. 

Q. And I believe you stated there was no other 
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person present at the time you went to the Alibi 
Club? A. Yes. 

Q. Now, you have testified, Doctor, as to quite a 
number of contusions and I believe you also stated, 
eutaneous injuries, that is only skin injuries, is it 
not? A. Yes. 

Q. Those cutaneous injuries, were they slight, 
Doctor? A. No. 

Q. What? A. No. 

Q. What was the injury to the skin that you 
would say would be serious? 

A. Any skin discoloration about three inches 
across would be more than minor. 

Q. Well, but isn’t, Doctor, isn’t that eaused by a 
collection of blood under the skin itself, not an in- 
jury to the skin itself? [49] 

A. The stains she had in certain places were, 
are capillary hemorrhage which would he within 
the skin structure itself. 

Q. And were, they also would be sub-capillary 
breakage in the muscles themselves? 

A. Breakage of the muscles. 

Q. No, of the blood vessels in the muscles? 

A. There can also be, it depends on the sight, 
the places where the discoloration was most violent 
behind her ears there are no muscles right. there at 
that point, so I put it in terms of being a cutaneous 
discoloration. 

Q. Didn’t you state in response to a question by 
Mr. Stevens that you could squeeze the blovud out of 
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that location back of the ears, that there was a gath- 
ering of blood back under the skin? 

A. No, there was no question along that line. 

Q. What? 

A. I wasn’t asked a question like that. 

Q. Well, was there blood, a coagulation of blood 
or partially coagulated in that swelling in the back 
of the ears; did you make an exploratory search into 
that discolored portions back of the ears, you say 
they were swollen? 

I didn’t say they were swollen. 

Not swollen, just discolored, is that right? 
That is it. 

Did you make an exploratory search? [50] 
In the autopsy ? 

Yes. 

No particular search except the incision used 
to remove the top of the skull and this incision 
would go through the upper part of the area in 
question. 

Q. Now, how much of the skull did you remove, 
Doctor, when you removed the skull to make an ex- 
amination of the brain which I presume that you 
removed the skull for that purpose. How much did 
vou take off, cut her off above the ears? 

A. It is about fifty per cent. 

Q. Now. just show on your own head there, 
Doctor. 

A. The entire upper hemisphere, the top allt: 

Q. Then break that back down and that exposes 
the brain? A. Yes. 
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Q. And without, but in regard to the discolora- 
tion back of the ears, you cut above that, did von 
not, Doctor? A. Yes. 

Q. But did you explore in below the edge of the 
skull that was exposed there to ascertain whether 
there was any fracture below this cut off area? 

A. No, the outer table of the skull was not ex- 
plored. 

Q. Was there any fracture on the skull after 
it was removed ? 

A. The skull in its entirety could be visualized, 
that is the entire top half and the bottom half 
which was remaining after the brain was lifted out 
and in the lower half and [51] in the freely move- 
able upper half no fractures were observed. 

Q. Now, when you lifted that top of the skull 
off, Doctor, would you, using your own head as an 
illustration, show where on the brain the hemorr- 
hage, the subdural hematoma, as you eall it, was that 
the right name ? A. Subdural. 

Q. Subdural, oh, yeah, subdural hematoma, 
whereabouts, would you point out on your own head 
about ? A. This. 

Q. Right front, is that right, and how big was 
it? A. About this size. 

Q. And what was the condition of the blood in 
that area where the hematoma occurred ? 

A. The main part of the blood was clotted, but 
the spinal fluid which escaped when the dura was 
opened was bloody. 
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Q. Now, you say the greater part of the hema- 
toma, the subdural hematoma was clotted ? 

A. Well, hematoma by definition is clotted blood, 
so it would be hundred per cent blood. 

Q. It is a clotted hemorrhage, is that right? 

A. Yes. 

Q. Did you have any way of ascertaining how 
much blood had drained from the blood vessels into 
the brain to cause that amount of clotted blood? 

A. You might say there would be a way of ascer- 
taining if you carefully lifted off all the little clots 
and put them [52] in a cup. That would be a way 
of ascertaining, but that was not done. 

Q. Then could you have told, Doctor, from an ex- 
amination as to how long that blood had been drain- 
ing into the area that caused this, that formed this 
hematoma, this clotted blood ? 

A. Yes, the blood was loosely clotted and I would 
believe that hemorrhage could be said to be recent. 


Q. Although it was clotted? A. Yes. 

Q. Would it clot much more rapidly after death, 
Doctor? A. Blood? 

Q. Yeah? A. Any blood? 


Q. Well, the blood that would drain into the 
brain cavity there must have been a broken blood 
vessel there to get that blood into the brain, was 
there not? A. Yes. 

Q. Did you ascertain, pick up the blood vessels 
that were broken ? A. No. 

@. And so you have no way of telling how long 
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that blood would have been draining into the cranial 
eavity then, is that right? 

A. Icould say that it would be less than a month 
because I do know cases I have seen in neuro- 
surgery that clots that have been there for a month 
or two have a tough surface [53] to them. They are 
definitely organized and then they have a serum in 
the center. This was nothing of the kind. The clot 
couldn’t even be picked up. 

Q. Now, Doctor, what is it you call the mem- 
brane that surrounds the brain in which the brain is 
contained; is there a membrane that houses the 
brain ? A. That is the pia mater. 

Q. Was that ruptured in any place of the brain 
that you could see? 

A. The pia mater was, is a very, very delicate 
membrane and there was no definite rupture of it. 
The bleeding was all above that. 

Q. Now, you used the word cranial and the word 
cranium. I will ask a leading question. Is the era- 
nium approximately that part of the skull that you 
lifted off when you made the autopsy ? 

A. No, that would be called ecalvaria. 

@. What would the cranium consist of? 

A. The head. 

Q. On any side, inside of the bone structure of 
the head then would be intercranial, is that right? 

A. Well, cranium is just another way of saying 
head. 

Q. When you used that you meant anything that 
occurred in the head, would that include those 
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wounds back of the ears? A. Yes. 

Q. Now, was the skin broken in those two con- 
tusions [54] back of the ears, Doctor? 

A. No, it wasn’t. 

Q. No skin broken. Now, something I just about 
overlooked here, you say that Myrtle Cathey had 
blood around her mouth? A. Yes. 

Q. And about how much blood was visible from 
the outside when you made your first 

A. Oh, very, very small amount of dried blood 
on the teeth and surface of the gums. 

Q. Then did you look inside of her mouth, Doc- 
tor, to see, to ascertain what caused the blood around 
her mouth? 

I looked to see, I looked at the tongue. 
Show any marks or wounds on the tongue? 
The tongue looked normal. 

How did the teeth look? 

Looked dirty is all. 

Take blood? 

The teeth seemed to me to be dingy. 

What? 

Perhaps dingy and dry. There was no mois- 
ture on the surface of the teeth. 

Q. Did you notice any blood in between the teeth 
or on the gums? A. Yes. 

Q. And did you from your examination did you 
ascertain [55] where that blood came from? 

A. I assumed that it came either from the nose 
or the cut on the lips. 

Q. Now, where on the lip was the cut? 
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A. It was slightly left of the midline on both 
the upper and lower lips. 

Q. Was that on the outer part of the lip or the 
under part, inner part of the lip? 

A. Both the inner part and the top of the bottom 
lip. 

Q. And, when you got there though this was all 
dried blood that you saw around on the lips, was it, 
that you saw? A. Yes. 

Q. And then you took some stitches in the lip? 

A. Yes. 

Q. And the lower lip, isn’t it a fact, Doctor, you 
had to pull it, kind of expose it, to make those 
stitches ? A. Slightly. 

Q. How many stitches did you put in the lower 
hp? A. I don’t recall exactly. 

Q. How many in the upper? 

A. I don’t recall either location. Several. 

Q. Well, Doctor, would those injuries to the lips 
be of such a nature that they might cause death? 

A. No. 

Q. Call them more or less superficial wounds or 
contusions? [56] A. I would. 

Q. Now, you, did you examine the body or not 
the body, but the torso of Myrtle Cathey on the 
afternoon of January 22nd? 

On the afternoon? 

Yeah, the first time you went there? 

In the evening there? 

Yeah, in the evening? 

Yes, J did. I checked here extremeties for 
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fractures and just had a general sizing up look. It 
wasn’t a thorough examination by any means. 

Q. It was such an examination though, Doctor, 
that in the event that there was other wounds or 
fractures you would be able to take care of them, is 
that right ? A. Yes. 

Q. Now, you said that there were considerable 
discolorations at various places on her body and 
legs; were those discolorations quite pronounced, 
Doctor? 

A. I wouldn’t say so, not on the original visit. 
The swelling was. 

Q. What color was it, blue or purplish? 

A. Oh, a rather bluish. The swelling at that. time 
was more a feature than the discoloration. 

Q@. And what would that swelling denote, Doc- 
tor? A. Indicates inflamation. 

Q. Or a hematoma? 

A. Well, swelling of a hematoma is, usually ap- 
pears as [57] a blue lump and these swellings were, 
didn’t have that amount of coloration, I would say 
a faint blue. Appeared to be an ordinary fresh 
bruise. 

Q. And some people, I believe, Doctor. do they 
not bruise much easier than others; some people a 
very slight blow will induce a considerable discol- 
oration of the skin or the sub-cutaneous area? 

A. Yes, some do have a bleeding tendency. That 
is true. 

Q. And others can take considerable blows and 
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there will be very little, if any, discoloration, is that 
right ? 

A. I wouldn’t say that. That again is something 
I don’t know too much about. The first half of the 
question I would say that some people do from small 
injuries. 

Q. It is very easy, it is not, Doctor, to detect 
old bruises from fairly recent bruises ? 

A. Generally, yes. It is difficult, however, to put 
a date on various bruises. 

Q. Now, of course, some of these questions cer- 
tainly are not based on my medical knowledge. Some 
of them are based on what I have seen and possibly 
an occasional black eye I have had and is it not a 
fact, Doctor, that it takes some little time after, 
that is an ordinary blow before any discoloration 
starts ? 

A. Yes, it is usually, a bruise generally shows 
only redness for a few hours. 

Q. A redness for a few hours and then what 
change takes [58] place, Doctor? 

A. Then as it depends on the severity of the 
bruise, of course, but generally in a bump that is 
red, it will then take a faint bluish color, mayhe 
that color for several days and then may appear 
as a yellowish or a brown stain for a matter of sev- 
eral weeks beyond that. 

Q. . Now that, before it starts to turn off to a yel- 
lowish or brown that you mentioned, isn’t it a faet 
that a lot of peoples bruises that way turn to a kind 
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of purplish color for awhile and then gradually 
fades off into a brown or yellow? 

A. Purplish or blue, yes. 

Q. Yeah, now when you examined the body of 
Myrtle Cathey or not the body but when you ex- 
amined her at the Club Alibi on the 22nd of Janu- 
ary, was your examination of sufficient, sufficient 
enough to disclose whether there were any old 
bruises on her? 

A. It was not a detailed examination. I am sure 
that I would have noticed a wide-spread or severe 
old bruise but I didn’t. 

Q. A bruise that had been inflicted about a week 
or two before, not too severe, it still could have been 
there without you taking the particular pains to see 
it, is that right? 

A. Oh, yes, I certainly agree to that. 

Q. Now, when you examined Myrtle Cathey, her 
body, performed an autopsy at the funeral parlor 
here in Fairbanks, [59] what was the difference in 
discoloration of the bruises then from what they 
were when you saw her on the 22nd of January? 
I believe vou stated you performed the autopsy on 
the 31st, is that right? A. Yes. 

Q. What was the difference in the bruises, the 
color of the bruises from the first time you saw her 
and the time you performed the autopsy ? 

A. The bruises behind the ears on the first visit 
were not particularly impressive. [ do recall there 
being a certain reddish, bluish area present partic- 
ularly behind the left ear, but on the 31st these 
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areas had a very, very violent dark purple stain in- 
dicating an ecchymoses, which is a cutaneous capil- 
lary hemorrhage that just wasn’t evident on the 
first visit. 

Q. In other words, considerably more discolored 
at the time you performed the autopsy then. Doc- 
tor? A. Yes, 

Q. Now, Doctor, isn’t it a fact that after death 
the blood settles to the lower portion of the body 
and the blood will drain to those parts and become 
discolored ? 

A. The body will become discolored thereby ? 

Q. Yes. A. Yes, that is true. 

Q. Now, Doctor, you stated you examined the 
heart of the deceased? [60] A. Yes. 

Q. What was the extent of that examination, 
Doctor? A. You are speaking of the autopsy ? 

Q. Yes, sir. 

A. It consists of removing the heart from its 
location. It is enclosed in a sack which is called a 
pericardium and the heart appeared to be normal 
in size and first thing I did was look about to see 
if there was any evidence of coronary thrombosis 
which, of course, would, could be cause of death and 
this would be shown by changes in the coloration 
of the heart wall, but I couldn’t detect anything 
wrong with the heart at all. I opened up the major 
arteries also. 

Q. From your knowledge is there any diseases 
of the heart or anything that can happen to an ap- 
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parently sound heart that will cause fairly sud- 
den death? 

A. Well, primary heart disease, death due to, 
death on a cardiac basis but without cardiac disease. 
I do not think of any right off. | 

Q. What, for instance, would happen if a fairly 
large blood clot lodged in one of the valves of the 
heart that prevented it from functioning? No, Doe- 
tor. in response to a question by Mr. Stevens in 
which he asked you if these contusions and swelling | 
could have been caused by a fall, I believe your an- 
swer was no. Now, can you explain to me the differ- 
ence between something striking a person on the 
head or somebody’s head striking a rock or cement 
sidewalk, edge of [61] a table; does not that fall 
create the same condition as a blow on the head? 

A. Tn some cases, ves. I was thinking particu- 
larly of the mouth. How difficult it would be to fall 
on the most common destination which would be the 
floor and cut both lips without doing anything to the 
tip of your nose, and then, too, with regard to a 
fall, it would be very difficult, I think, to obtain a 
diserect bruise behind an ear by falling against, 
again on the favorite object, the floor, without in- 
juring the ear or lacerating the ear. The ears are 
very easily torn and lacerated, but here was a bruise 
right behind the ear. The ear itself was in good 
shape so unless she fell or unless a person fell on 
something that was prominent, angular, then—— 

Q. Did you ever notice the construction of the 
ordinary bar in a saloon, Doctor? 
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A. Not in great detail. 

Q. I just asked you if you notice particular type 
of a bar, flat, comes over to the edge upon which 
the consumer sits, it kind of flares up a little, flat, 
then down so it leaves the edge of the bar about 
so wide, about that much elevated above the bar? 

A. Yes; I have seen that type of a bar. 

Q. Now, if somebody was quite intoxicated and 
they fell and hit their mouth on that elevated edge 
of the bar, they wouldn’t necessarily have to injure 
their nose, would they ? 

A. Well, such a fall would have to be almost 
parallel [62] to the edge of the bar. I can’t visual- 
ize a person in that position but if a person did 
get in that position, that could happen, I suppose. 

Q. Or, if a person was sitting at a stool and they 
lost their equilibrium through too much liquor and 
fell forward like that, banged their mouth on the 
edge of the bar, they could do that without injur- 
ing their nose, could they not? 

A. A person sitting at a bar would be in a posi- 
tion where if he or she fell, the lacerations sustained 
would be more or less parallel to the line of the 
mouth and these were at right angles. 

Q. They were up and down? A. Yes. 

Q. Not across, they were not cut by the teeth 
then, Doctor ? 

A. Well, they probably weren’t cut by a bite; 
could have been cut as, probably cut because the 
tecth were there forming a resistance. 

Q. So, then would you, would you to any extent 
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then, Doctor, change your testimony that this might 
have been occasioned by a fall, you said it couldn’t 
have been occasioned by a fall in answer to Mr. 
Stevens’ auestion. Would you like to change it now 
to it could have been occasioned by a fall? 

A. No. 

Q. Well, which is right, what you told us three 
or four or five minutes ago or what you tell me 
now ? [63] A. Repeat that, please. 

Q. You say now that it could not have happened 
by a fall, it could not have happened she cut her 
mouth by a fall? 

A. I think it would be unusual. 

Q. Well, many unusual things happen in the 
medical profession, Doctor ? 

A. In all professions. 

Q. In all professions, you are right, except ours. 
Now, Doctor, I believe in response to a question by 
Mr. Stevens, you stated that you went back to the 
Club Alibi to see Myrtle Cathey, I believe, on the 
31st day of January, is that right? 

A. The 30th. 

Q. The 30th. Now, Doctor, would you state 
whether or not that Mr. Urban called vou up in a 
few days after the first visit there and vou in re- 
sponse to his telephone call told or phoned Mr. 
Williams at the Williams Drug and had him pre- 
pare a prescription for Myrtle Cathey ? 


A. That may have happened. I do not recall it. | 


Q. If we could bring that prescription down, 
Doctor, would it possibly refresh your recollection ? 
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A. It would help considerably. 

Q. Now, in looking back, does that come to your 
mind now, Doctor? 

A. J, this question has been brought out, asked in 
the inquest and I did check with the downtown 
druggists to see if [64] I had called anything and 
they said no. It just might be. 

Q. I realize, I wasn’t trying to trap you on 
this, Doctor, the fact that in your profession you 
are writing so many prescriptions, I just wanted 
it for the purpose of your recollection. Now, going 
back to the time that you talked with Mr. Urban 
at the Alibi Club on your first visit, did you ask 
Myrtle Cathey what had caused the bruises and 
lacerations ? A. No. 

Q. And I don’t know whether, remember 
whether you stated what she was wearing at the 
time that you saw her the first time? 

A. Well, I would 

Q. Did she have her street clothes on? 

A. I remembered a bathrobe. I don’t know 
whether it was the first time or the second time 
I was out there. I think, it is getting to be a long 
time ago, but I think maybe she might have had a 
T-shirt on, white T-shirt. 

@. Did she have a night gown, pajamas? 

A. J don’t think she had a night: gown on. 

Q. Well, would short-sleeved pajama top cause 
you to think she might have been wearing a T-shirt? 

A. I recall her wearing a white T-shirt on one 
ov the other of the two times I saw her alive. 
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Q. That was on the 22nd? 

A. The 22nd or the 30th. 

Q. Oh, you did see her alive on the 30th, then, 
Doctor? [65] A. Yes. 

Q. At the Alibi Club? A. Yes. 

Q. Oh, that’s right, too. Oh, there was one other 
question I want to ask the Doctor before we quit. 
You stated in response to a question by Mr. Stevens 
that she had had a fight with some woman, that 
Myrtle Cathey said she had a fight with some 
woman? 

A. No, she didn’t say so. I asked Mr. Urban 
what had happened and that is what he told me. 

Q. Now, Doctor, at the time that you went out 
there on the 30th day of January, did you feel any 
alarm for the condition, by reason of the condition 
of Myrtle Cathey ? 

A. Well, I thought she was critically ill and 
ought to be put in the hospital right away, which 
was done. 

Q. And you say she was put in the hospital right 
away by Mr. Urban? 

A. Hither he called the ambulance or I did. If 
he did it, he did it on my instructions because I said 
we will have to call the ambulance and as I left 
they were coming up. 

Q. Well, at that time, did you feel that death 
was eminent? A. I did. 

Q. Now, Doctor, this convulsion you say that she 
had at that time, that was on the left side? 

A. Yes. [66] 
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Q. And is that usual if there is a brain injury 
on the right side it will effect the left side of the 


body ? 
A. That is the characteristic way. 
Q. Characteristic ? A. Yes. 


Q. And would you say then, speaking profes- 
sionally, that this convulsion was caused by the 
hemorrhage of the brain? A. I would, yes. 

Q. Would you also say that death was caused 
by the hemorrhage of the brain? 

A. I would say that death was caused by brain 
Injury. 

Q. Well, what other injury did you see other 
than a hemorrhage of the brain? 

A. The hemorrahge is proof that injury has oe- 
eurred and that is the only tangible part of it. 

Q. In your experience, Doctor, have you ever 
had a case where there was an instantaneous break- 
ing of blood vessels in the brain causing imstant 
death, cerebral hemorrhage? 

A. I haven’t had a patient who died, but I have 
had many, not many but, oh, perhaps three or four 
patients who have had spontaneous brain hemorr- 
hages. None of these happened to die. The mor- 
tality figure on such eases are high, however. 

Q. Doctor, vou have I believe vou stated in re- 
sponse to a question some time ago that you had 
no opinion as to when that drainage of blood from 
the blood vessel in the brain commenced, is that 
right; you had no way of telling when that [67] 
started outside you say it was less than a month? 
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A. I wouldn’t be able to pinpoint it. It seemed 
relatively fresh. 

‘Q. Well, just, I am going to try to get through, 
Doctor, just by five o’clock if we can. Now, you 
stated when you went to see Miss Cathey on the 
22nd that she mumbled and kind of gruff and rough 
with vou, you smelled the aleohol on her. Now, 
would you say, Doctor, that her actions, that her in- 
ability to logically express herself was caused 
strictly by the alcohol or could it have been alcohol 
and shock? A. She wasn’t in shock. 

Q. She was not in shock? 

A. No, her blood pressure was normal, pulse was 
of a good quality. There is a medical entity, surgi- 
eal entity which is called shock, but she could have 
been in concussion. 

@. Yeah, I was coming to that, if that could have 
been confused by reason of concussion? 

A. She could have. 

Q. Well, the combination of whiskey and con- 
cussion could possibly be the result of her inability 
to properly express herself? 

A. J think one or the other or both in combi- 
nation could account for her behavior at that time, 
but the fact. that I was able to detect the odor of 
alcohol indicated that that one was present. 

Q. What was her blood pressure at the time you 
took it, Doctor? [68] 

A. Well. I ean probably give a pretty good an- 
swer to this because I don’t generally write any- 
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thing much in between eighty, ninety. I go ten at 
a time on blood pressure. A professor once told me 
you can’t get any closer that five points of being 
accurate. I recall hers as being one forty dysystolic 
and ninety systolic. 

Q. Would that be normal for a person her age? 

A. Well, perhaps slightly elevated. 

Q. The alcohol] either, recent? 

A. Could well have been. I have noticed that it 
is almost impossible to get a normal blood pressure 
on fresh alcoholic. 

Q. Doctor, can you state professionally whether 
or not that a person addicted to the heavy use of 
alcohol sometimes have cerebral hemorrhages? 

A. I think that they would. Their chances for 
such a condition occurring wouldn’t be materially 
greater than any other citizen the same ago. 

Q. I don’t think I quite got vour answer. Would 
you repeat that? 

A. I don’t think alcohol is considered a econ- 
tributory cause for brain hemorrhage. 

Q. Well, I am not asking about the contribu- 
tory cause. Is it not sometimes in the case of ex- 
tremely heavy consuming of lquor the sole cause 
of cerebral hemorrhage? 

A. Not to my knowledge. [69] 

Q. Doctor, while yon made an examination on 
January the 22nd, did you see much discoloration of 
the clothes of Myrtle Cathey, or of the bed from the 
menstrual flow ? 

A. Well, I don’t recall the exact articles of 
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elothing but I recall a certain amount of blood being 
present. 

Mr. Taylor: I believe that is all, Doctor, for 
the present. Take our recess, Your Honor? 

The Court: Js there any redirect? 

Myr. Stevens: Yes, there is, Your Honor, but I 
believe it will be quite substantial now. 

The Court: It is now five o’clock and you both 
wish to adjourn at this time. Members of the jury, 
once more I admonish you not to discuss the subject 
of this trial with anyone; do not permit anyone to 
discuss it with you; do not listen to any conversa- 
tion concerning the subject of this trial; and do 
not form or express any opinion until the case is 
finally submitted to you, and vou are excused until 
ten o’clock tomorrow morning. Court will recess 
until that time. 

The Clerk: Court is recessed until] ten o’clock 
tomorrow morning. 


(Thereupon, at 5:00 p.m., the trial of this 
cause was adjourned until May 18, 1955, at 
10:00 a.m.) 


May 18, 1955—10 A.M. Session 


Be it remembered, that upon the 18th day of May, 
1955, at the hour of 10 o’clock a.m., the trial of this 
cause was resumed, the plaintiff and the defendant 
both represented [70] by counsel, the Honorable 
Vernon D. Forbes, District Judge, presiding: 
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The Clerk: Court is now in session. 

The Court: Let the record show the presence of 
the defendant and the attorney, Mr. Miller, and the 
government attorney. Will the clerk, please, call the 
roll of the jury? 


(Thereupon, the Clerk of Court proceeded to 
call the roll of the jury.) 


The Clerk: They are all present, Your Honor. 

The Court: Parties ready to proceed? 

Mr. Morgan: If the Court please, Doctor An- 
derson was to return this morning and T believe that 
Mr. Stevens is now determining if he has arrived 
or will arrive, Your Honor. When he does we will 
then be ready to proceed. 

The Court: The defendant ready ? 

Mr. Miller: The defendant is ready, Your 
Honor. 

The Court: I assume that Doctor Anderson was 
informed last evening or yesterday afternoon that 
he was expected to resume the stand at ten o’clock 
this morning. 

Mr. Morgan: That is correct, Your Honor, he 
was. 

Mr. Stevens: The Doctor has been to the hospital 
again. He is on his way this time. It will just be 
a few moments. 
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DR. HARVEY W. ANDERSON 
the witness on the stand at the time of adjournment, 
resumed the stand for [71] 


Redirect Examination 
By Mr. Stevens: 


Q. Doctor Anderson, yesterday on cross-exami- 
nation, you told the Court in answer to one of Mr. 
Tavlor’s questions that in your opinion the hemor- 
rhage on the brain of Myrtle Cathey was recent: 
could. you tell us what you meant by that in terms 
of the time, recent? 

Mr. Taylor: Just a moment, Your Honor. [ 
think it has been answered. 

The Court: He may answer. 

Dr. Anderson: I recent, I meant that the clot 
having a loose organization that it was probably 
anywhere from an age of several days to possibly 
a week or two weeks. 

Q. (By Mr. Stevens): And, Doctor, vou were, 
vou stated that the cause of that hemorrhage was 
some type of a broken blood vessel. Could vou tell 
us the size of the vessels that were involved? 

A. Well. the layer which hemorrhages in this 
kind of case is the arachnoid membrane and that is 
just full of small capillaries and venules which are | 
almost. microscopic. 

Q. Then it would be unable of vou to pick up a 
single vessel] or to determine which single vessel 
ov which vessels had broken, is that correct? 

A. Yes. 
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Q. Would you tell us the location of that blood 
clot in relations to the brain? [72] 

A. The clot was on the surface of the brain, not 
in the brain substance, on the top of the brain. 

Q@. And you stated that it had considerable pres- 
sure when you opened the skull, was that correct? 

A. When the outer fiberous layer, the dura 
mater was opened this bloody spinal fluid came out 
with a gush. 

The Court: Just a moment. Yes, I believe coun- 
sel couldn’t hear because of the distracting noise. 
Would you like to have the answer read. 

Mr. Taylor: Well, either give it again or have it 
read. I didn’t catch the answer at all. 

Dr. Anderson: Well, when the dura mater, the 
first layer of the linings, the dura mater is consid- 
ered the outer brain lining, and when this tough 
laver was opened the bloody spinal fluid came out 
with a gush. It came up about six of eight inches. 
It spurted up indicating a certain amount of ten- 
sion, pressure within that closed space. 

Q. (By Mr. Stevens): And what, in your opin- 
ion, would have been the result of that clot on top 
of the brain at a pressure building up like that? 

A. What would have been the result? 

Q. Or what was the result? 

A. I think we all know the result. I mean, I feel 
that I know the result. I think this caused her, the 
death. 

@. And from the pressure behind the blood 
when you [73] took off the outer brain covering, 
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did that medically indicate anything to you, the 
pressure of the blood itself? 

A. No indication apart from the fact that the 
pressure was there and pressure in a closed com- 
partment in itself is injurious, apart from the 
amount of blood. This bleeding into a closed space 
such as this never amounts to the hemorrhage, never 
eauses danger from the standpoint of blood loss such 
as an intestinal tract hemorrhage or hemorrhage of 
a wound in the extremeties. Then hemorrhage is 
dangerous from the standpoint of anemia and blood 
loss. Here the only factor is pressure in a closed 
compartment and that is the whole problem. Neuro- 
surgeons and so forth in treating this kind of con- 
dition first seek to remove the pressure through 
burr holes, little drill holes in the skull so evidently 
they also are quite concerned with pressure per se. 

Q. Do you have an opinion, Doctor, as to the 
length of time it would take that pressure to build 
up? 

A. Well, the, it varies considerably. Some deaths 
in subdural hematomas do not follow for two or 
three months following the accident. It is extremely 
variable. It depends entirely on the rate of speed 
the blood is released from the broken blood vessels. 
Usually there are multiple small, tiny bleeding 
points rather than any one particular large vessel. 

Q. Now, Doctor, I would like to call your atten- 
tion to the evening of the 22nd of January, and ask 
you what were the color of the bruises that vou 
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have testified here about on the [74] body of Miss 
Cathey that time, that is the first time? 

A. Yes, the first time I was there. I believe I 
answered that question once yesterday. The bruises 
were bluish, bluish red, black and blue appearance. 

Q. And at that time, Doctor, did you have an 
opinion as to the relative age of those bruises ? 

A. Yes, the bruises on the face were associated 
with swelling. That indicates that they were recent, 
that is, within that day, that twenty-four period. 

@. And the bruises you described which were 
located in or near the mastoie process, did you have 
an opinion as to the age of those bruises? 

A. I didn’t consider them separately. 

Q. Does your testimony then pertain to all the 
bruises you examined or noticed that day? 

A. All the bruises about the head, yes. 

Q. You mentioned some shin bruises that you 
noticed, were those also of recent origin when you 
saw them on the 22nd? 

A. Iam not clear that I made any official com- 
ment on the shin bruises on that date. IT may have 
said something about those at the time of the au- 
topsy. They were older in character. 

@. They were older in character? 

A. I did admit yesterday that this examination 
of the 22nd wasn’t thorough-going. I thought it was 
adequate but it wasn’t thorough-going and detailed. 
It covered the essential [75] points, but I don’t be- 
lieve that I could truthfully state that T paid any 
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attention to shin bruises on the 22nd. I did check 
the legs for fracture. 

Q. Doctor, I believe yesterday in answer to one 
of Mr. Taylor’s questions you stated in effect that 
spontaneous hemorrhage can develop similar to the 
hemorrhage that you found on the brain of the de- 
ceased. In your opinion was this a spontaneous 
hemorrhage ? 

A. I never gave it an opinion. This finding is 
so much more common with head injury that I 
linked it up logically in those terms. In my opinion 
it was not a spontaneous hemorrhage. It would be an 
extremely rare coincidence if it were, although it 
could have been. 

Q. Doctor, the location of the clot as you stated, 
ineidentally, you stated it was about that size, did 
vou not? 

A. J would say it would be, oh, three by four 
inches, more oval shaped. 

Q. Thank you, and that was located you said on 
the right central portion of the brain? 

A. Superior, be the parital surface anatomically, 
but geographically I call it the top on the right side. 

Q. Was there any evidence of any type of wound 
above that surface on the skull? A|'No! 

Q. Doctor, is there medically an explanation for 
the appearance of a hemorrhage of this type in a 
position where [76] there is no apparent direct con- 
nection with a blow, or a result of a blow? 

A. You mean external sealp injury in that 
point? 
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@. Yes. 

A. Because the entire inner table of the skull 
was, had an innocent appearance. Yes, the location 
of clots is often at the side opposite from injury. 
It seems as if the inertia of the brain on the skul! 
being forced suddenly will not cause injury until the 
end of the blow. That is, there is a rebound of the 
relatively soft brain substance within the firm skull 
encasement so it may be, vision a plate full of jelly 
taking a transverse motion. It may be that the end 
of that motion causes more injury than the onset of 
that motion and that is, that is called a contrafis- 
sura type of injury wherein the damage is at a point 
opposite from the point of impact. 

Q. Then the point of impact, if that principal 
was involved in this case, would have been on the 
left side of the cranium ? 

A. Yes, if that principal were operative that 
certainly would be. There is no reason to assume 
that it had to be operative. There were blows on both 
sides, the fact that hemorrhage was where it was 
does not in any sense constitute a mystery from a 
medical point of view. Typically that often will hap- 
pen contrafissura injury. 

@. Another matter, I believe you stated that as 
you made [77] your incision you eut through the 
temporalis muscles, is that correct? A. Yes. 

Q. And were those the muscles that vou de- 
seribed as having hemorrhages in them? 

A. Yes. 

Q. And the hemorrhages that were apparent 
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Mr. Taylor: Just a moment, Your Honor, I am 
going to object to leading questions. I think that 
the Doctor should be allowed, should do the tes- 
tifying in this esae. 

The Court: Overruled. 

Q. (By Mr. Stevens): What I am getting at, 
Doctor, could you straighten out for us when the 
apparent misunderstanding of counsel concerning 
the hemorrhages in the area surrounding the mas- 
toid process, did you discover hemorrhages in that 
area? 

Mr. Taylor: I wonder if counsel would have the 
Doctor point out those particular area that Mr. 
Stevens has mentioned so we will know what he is 
talking about. 

Mr. Stevens: Yes, that will be fine. 

The Court: Very well. 

Dr. Anderson: The desire is to point out the 
areas of the hemorrhages? 

Q. (By Mr. Stevens): Yes, it was my under- 
standing that Mr. Taylor was under the impression 
that. you, while you were incising, passing [78] 
through the mastoid area discovered a hemorrhage, 
was that true? 

A. Not quite. There were several hemorrhages 
here. There were cutaneous hemorrhages in the mas- 
toid process area on either side. Those were the 
extrnal, visible hemorrhages and those were not cut 
through except in the upper part of that area that 
was stained, it was cut through because that would 
be the level of the incision into the vault, but the 
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invisible hemorrhages were those in the temporalis 
muscles in an area of the scalp, external area didn’t 
appear to have any bruises but there were consid- 
erable hemorrhages within the body of these two 
flat fan-shaped muscles which occupy a considerable 
area of the head. If you just want to bite down 
hard you can feel the action of that muscle. 

Mr. Taylor: Are you pointing to those muscles 
now? 

Dr. Anderson: Yes, an area right there. 

Q. (By Mr. Stevens): About the size of your 
hand, Doctor? 

A. Well, this whole side of the front of your 
head from the ear forward is occupied by that 
muscle and these muscles on both sides had hemor- 
rhages, a finding which is strictly by coincidence 
in the course of entering the skull these muscles 
have to be traversed. 

Q. You also used the word ecchymoses yester- 
day in relation to the mastoid process. Could you 
tell us, is that the same that you have described 
these cutaneous hemorrhages? [79] 

A. Yes, those are synonymous terms. Ecchy- 
moses means capillary hemorrhage into the skin. It 
eauses a smooth uniform discoloration without 
swelling as distinct from a rash, skin rashes of 
measles are also capillary hemorrhages. There the 
spots are small and discreet. Ecchymoses is con- 
sidered to be a flat, smooth more or less hemo- 
genous discoloration of localized cutaneous hemor- 
rhage as distinet from a generalized process such as 
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a measles eruption. That is the application of the 
term ecchymoses, local. 

Q. Going back, Doctor, to the subdural hema- 
toma, could you tell us if you can, or if you did 
make any apparent connection between any portion 
of the visible injury on this deceased and the cause 
of the death, that is the hematoma, any direct con- 
nection ? 

A. My opinion the hematoma could have been 
caused by, by the blows behind either ear, evident 
blows to either side of the head, or any of the facial 
wounds. I would possibly discount the lip lacera- 
tions as being an operative factor because there is 
a certain give and take to the mandible which would 
tend to cushion it, but the mandible is the only flex- 
ible bony structure in the adult skull so with that 
exception I would think that any blow from the 
upper teeth on up, any of those blows on the skull 
could have been the ones. 

Q. Well, then, going back to the 22nd, Doctor, of 
January, when you saw Miss Cathey at the Alibi 
Club with the visible bruises, were those bruises— 
will you strike that, [80] please. Could you connect 
the bruises which you observed on the 22nd with 
the injuries that you have reported through the 
autopsy ? A. Yes. 

Q@. And how would that be? 

A. For one thing the bruises were still present 
at the autopsy particularly the lacerations and the 
discolorations behind the ears, and as I have al- 
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ready pointed out, the subdural hemorrhage could 

have been caused by, and it is perfectly consonant 

with any of the injuries to the solid part of the skull. 
Mr. Stevens: Thank you, very much, Doctor. 

Your witness, Mr. Taylor. 


Recross-Examination 
By Mr. Taylor: 


Q. Doctor, when you left here last night you 
realized you were coming back this morning to re- 
sume the stand? A. Yes. 

Q. After leaving the court room last night did 
you talk with anybody about this case, or did you 
consult any medical books regarding it? 

A. I did not consult any medical books. I was 
in the District Attorney’s office for approximately 
a half an hour. 

Q. Doctor, was it the result of that talk with the 
District Attorney that you changed your testimony 
from the fact that yesterday you testified that this 
hemorrhage could [81] have been going on for a 
month. Now, this morning you have got it down to 
a week, was it a result of that conversation you had 
in the District Attorney’s office the cause of you 
changing your testimony ? 

A. I don’t believe my testimony is materially 
changed and we did not discuss that particular 
topic. 

Q. Well, three weeks change would be quite a 
radical change, wouldn’t it, Doctor? 
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A. With Methuselah, no. Perhaps with this kind 
of a thing where you are trying to pinpoint some- 
thing, yes. I don’t believe I gave any answer stating 
affirmatively stating that this hemorrhage was of 
one month duration. 

Q. You said that it could be from one month 
down to a few days before? 

A. Well, that may be right because I do have 
experiences with clots older than one month and I 
recall how they look. 

@. Then you know in this particular case it was 
over a week although you brought it down to one 
week in your present testimony you know that it is 
nine days, don’t you, from the 22nd to the 31st? 

A. 22nd to the, yes, approximately nine days, 
yes. 

Q. So then taking your testimony this morning 
then that a couple of days after vou first called on 
Miss, to treat Miss Cathey she got another beat- 
ing, 1s that right? 

A. I would hardly say so. I only pretend to state 
with regard to the duration of the clot, that it was 
not organized [82] and could be anything less than 
a month in duration. 

Q. Then yesterday when I questioned you as to 
the size of the capillary blood vessels that was 
broken, you stated you did not know how large 
they were, but this morning now you describe them; 
was that by reason of any study you made last 
night ? 
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A. No, I haven’t made any studies since we last 
parted. 

Q. Well, you stated in response to a question by 
Mr. Stevens that the result of the, that the result 
of this hematoma of the brain was the direct cause 
of death, is that right? A. Yes. 

Q. And you say that any one of four or five dif- 
ferent points it indicated a blow could have caused 
the death? A. Yes. 

Q. Could have caused this hematoma and then 
I think your testimony then, Doctor, would it be 
possible for a blow that was received three weeks 
prior to that time to have been the cause of death? 

A. Yes. 

Q. Now, Doctor, could you state what particular 
funetions are controlled by that part of the brain 
in which this hematoma on Myrtle Cathey was lo- 
cated ? 

A. That is the parietal, the right parietal area 
has to do with sensation, sensory phenomena, the 
left of the body. 

Q@. What if any effect would it have on 
speech? [83] A. Very little. 

Q. Eyesight? A. Pardon? 

Q. Eyesight? 

A. Kyesight. The vision is controlled, the vision 
impulses are interpreted in the occiptal part of the 
brain, which is the extreme posterior portion and 
that would not be effected. 

Q. What would you say that word was? 

A. Occiptal. 
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Q. Point at it, will you, and then your sense of 
balance is below that, is it not? 

A. The sense of balance is in the cerebellum 
which is a different compartment altogether, yes. 

Q. But is is lower down, a little lower down 
than what you pointed ? A. Lower down. 

Q. Would that hematoma have any effect upon 
the ability of Myrtle Cathey to walk? 

A. Well, that is something it would be nice to ask 
her about. I couldn’t say for sure. I would think 
that the coneussion, any injury to produce, sufficient 
to produce that amount of bleeding would certainly 
impede ones walking ability. 

Q. Now, if the evidence would show in this case 
that throughout the, following your visit to the Alibi 
Club, your first visit there that this deceased did 
walk around and carry [84] on her usual oececupa- 
tions, cook, would you say that was possible with 
that type of hematoma and the location? 

A. J would say that a person developing a hem- 
o1rhage of that sort would have a severe headache 
and would be ineapacitated thereby. 

Q. Then if she didn’t have the headaches, Doc- 
tor, and was not incapacitated, it could possibly be 
then a spontaneous hematoma ? 

A. I didn’t catch the connection there at all. 

Q. Well, you say that a person having a con- 
cussion that would create that condition, that hema- 
toma on the brain and carry it around for a period 
of nine days, they would have headaches, difficulty 
in locomotion, walking around the place, and if the 
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evidence showed she had no difficulty of locomotion, 
carrying on her customary duties and had no head- 
aches during that period, would it indicate possibly 
indicate that this might have been a spoutaneous 
hemorrhage ? 

A. It might indicate, if it could be shown that 
she was symptom free and able to be about her 
duties during the week prior to death, it would 
indicate that in my estimation that at least no slg- 
nificant amount of bleeding had occurred until later 
on in the week. 

Q. Or possibly none, is that right ? 

A. Possibly none. 

Q. Now, Doctor, you have used, in alswering 
some of Mr. Stevens’ questions this morning about 
some matters that we went into yesterday, accord- 
ing to my notes yesterday you said [85] in response 
to a question as to the appearance of the bruises 
back of the ears, vou say that the first time that 
you saw those they were not discolored, they were 
just swollen, is that right? A. No. 

Q. What? 

A. No, the bruises which were just swollen only 
were those of the malar eminence, the cheek bones 
and the nose. 

Q. By what I meant discolored, you said they 
had a reddish appearance instead of a black or a 
biue ? 

A. I noticed a reddish bluish saline be- 
hind the left ear. 

Q. But the other place, points of blows where 
violent contact had been made upon the body of 
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Miss Cathey were deeper in color, were they not, 
blue or purplish ? 

A. Oh, I don’t know that there was any changes 
there in colors. I believe the one over the nose there 
where she had considerable swelling was of a deeper 
blue indicating perhaps more hemorrhage within 
that tissue. 

Q. Well, Doctor, from your own recollection, 
could you state how many bruises that the deceased 
had on her from her lips down to her feet, the 
lower extremeties ? 

A. I could give you a fairly close idea of how 
many bruises she had on her head. I couldn’t 

@. No, no, we are not talking about the head, 
Doctor. I want from the hips down. [86] 

A. Hips down? 

Q. Yes. 

A. No, I couldn’t give you an accurate 

Q. Well, isn’t it a fact there were a lot of bruises, 
small bruises about that big in addition to one large 
bruise on the hip from the hips clear to the feet? 

A. Well, I said before I didn’t make a careful 
appraisal of the leg bruises. 

Q. Well, did you make any appraisal of the leg 
bruises at the time you performed the autopsy on 
the 31st of January ? A. Yes. 

@. Could you tell from that autopsy how many 
leg bruises she had ? 

A. ‘They were not counted. They were numerous, 
numerous small bruises. 

@. Numerous small bruises? A. Yes. 
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Q. Now, Doctor, what in your opinion would 
cause numerous small bruises upon her legs? 

A. These were mainly on the legs which is from 
the knee down and I would think that bumping 
into furniture, ordinary shin bruises would account 
for the majority of those. I don’t recall there being 
any bruises on the feet. She had a lot of shin 
bruises such as we all tend to acquire. 

Q. That the only, that the only diagnosis you 
have in mind at the present time as to what might 
cause those bruises? [87] 

A. I think it is quite likely that she could have 
struck her legs as a result of falling down after 
being hit by whatever object she was hit with on 
the head. 

Q. Well, now, Doctor, could those small bruises 
be the result of being down and being kicked numer- 
ous times by persons wearing a small shoe like a 
woman’s shoe? A. Possibly. 

Q. So that many things could have caused those 
bruises, is it not, Doctor? 

A. The leg bruises? 

Q. Yes. A. Yes, sir. 

Q. I think, possibly, the category of reason for 
those bruises would be enlarged many times over 
what you and I have dredged out of our minds 
at the present time, eh? A. Could well be. 

Q. Now, on the 31st when you performed the 
autopsy and removed the top part of the skull, had 
those mastoid process bruises changed in color from 
what they were on the 22nd? A. Yes. 
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Q. They had got a deeper blue or purplish color? 

A. Definite dark purple discoloration. 

Q. And they had lost their reddish tinge, had 
they not, by that time? A. Yes. 

Q. Now, Doctor, would you tell this jury what 
particular [88] location which indicated that a vio- 
lent force had been applied to, of which I think you 
mentioned five, caused the hematoma of the brain? 

A. The question was, which of the five do I think 
caused it? 

Q. Yes, sir. 

A. I don’t think any one particular, I couldn’t 
point out any one particular one as being 

Q. Now, did any of the bruises that you men- 
tioned on the body or on the legs contribute in any 
way whatsoever to the death of Myrtle Cathey? 

A. J hardly think so. 

Q. You used the word ecchymoses? 

A. Yes. 

Q. You use that, you use it interchangeably with 
hemorrhage or hematoma ? 

A. Not with hematoma. It is used interchange- 
ably with cutaneous hemorrhage. 


Q. Now, you say that, that ecchymoses is not ac- 
companied by swelling, is that right, it is bluish, it 
takes on a certain dark color without swelling ? 

A. That is the use of the term is to imply cuta- 
neous hemorrhage without, without surrounding 
swelling. Then if there is surrounding swelling then 
you are obligated, for accuracy’s sake to use the 
term contusion. 


' 
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Q. Well, now, for instance, if a person got a 
sufficiently [89] hard blow that caused his eye to 
swell shut and caused it to be discolored, would that 
be ecchymoses or would it be contusion or would it 
be hematoma? 

A. That would be contusion with ecchymoses. 

Q. Be what? 

A. Contusion with ecchymoses. You have ecchy- 
moses without contusion and in a bony prominent 
such as the ear there is no underlying tissue in the 
way of muscles or tendons there for swelling to 
occur. In the perio-orbital, around the eye, there are 
lots of soft tissue and fat protecting the eyeball and 
that is why a black eye is such a favorite clinical 
finding. 

Q. Now, I believe you stated yesterday that you 
made an exploratory search of the vital organs of 
the body? A. Yes. 

Q. Heart, lungs? A. Yes. 

Q. Did you examine the contents of the stom- 
ach ? A. No. 

Q. Why not? 

A. I did an external examination of the stom- 
ach, that is palpated it, didn’t feel any. 

Q. Was there food in it? A. Pardon? 

Q. Was there food in it? 

A. I could not feel any contents whatever. [90] 

Q. Did you learn of her eating shortly before 
she went to the hospital ? A. Did T learn of it? 

Q. Yeah? A. No. 

Q. Now, what time was it you got out there, 
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about nine-thirty, ten o’clock on January the 22nd? 
A. On the 22nd? 


Q. No, the 30th? A. The 30th? 
Q. The 31st, what time did you go to the funeral 
parlor? 


A. That was about four-thirty or five in the aft- 
ernoon. 

Q. Four-thirty or five, how long was that after 
her death? 

A. Well, her death was at one-thirty, I believe. 

Q. In the morning? 

A. In the morning, so that would be fifteen 
hours. 

Q. Now, if she had had a feed of hamburger 
and gravy on the evening of the 30th, it would, 
would that have still been in the stomach ? 

A. No. Emptying time of the stomach is any- 
where from a half hour. 

Q. What? 

A. The emptying time of the stomach is rela- 
tively short, about a half-hour to an hour. If you 
have an ulcer and get a little bit nervous it might 
be two hours. [91] 

Q. What did you say about ulcers, Doctor? 

A. Well, an ulcer or any condition that might 
promote a pylorus spasm, a construction at the end 
of the stomach. 

Q. Did this deceased have ulcers? 

A. Not that I could tell. 

Q. So then if this deceased had then eaten some 
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hamburger the previous evening it would have 
passed out of the stomach? 

A. It would have been in the small intestive 
somewhere. 

Q. Did you look in the intestines to see what 
food intake had been ? A. No, I did not. 

Q. Now, did you look at your records, Doctor, 
to ascertain whether or not you had prescribed any- 
thing for Mrs. Cathey a few days after vour first 
visit to her? 

A. I checked with the girls down at our office 
to see if we had a card on her and we didn’t have 
one, and I have, several weeks ago checked with 
the pharmacists I usually trade with down town 
and asked them, that is Fentons and Lacey Strect 
Pharmacy and the Northward and they didn’t have 
any prescriptions. 

Q. What name did you give to Miss Cathey at 
the time that you entered her in your records? 

A. The only record I would have of her would 
be the hospital record. 

Q. Did you have her sent to the hospital under 
the name of Martha Kelly? [92] 

A. I don’t recall. 

Q. You don’t recall whether you entered her 
then under the name of Martha Kelly or not? 

A. J usually leave it to the hospital staff to, to 
obtain the patient’s name. 

Mr. Taylor: JI would like to have this marked 
for identification. 

The Clerk: Defendant’s Identification A. 
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(Small bottle of medicine was marked De- 
fendant’s Identification A.) 


Q. (By Mr. Taylor): I will hand you Plain- 
tiff’s or Defendant’s Identification A and ask you 
to state, if you can, what that is? 

A. This is a sodium seconal, grain and a half 
sleeping pill. It might be a substitute company be- 
cause the Lilly Company has the patent on this and 
thev have since changed their design. Quite a few 
companies making it now because a seventeen year 
patent expired. It is either sodium seconal or Lilly, 
or sodium secobarbitol by Nico. They have all found 
a very productive line of work. 

@. Now, Doctor, after looking at the identifica- 
tion, Defendant’s Identification, have you any recol- 
lection of phoning that prescription to Doctor Wil- 
hams, not Doctor Williams, I mean druggist, 
George Williams? A. George Williams. 

Q. George Williams. [93] 

A. My recollection at best is vague. I do not 
by any means deny it because at the inquest also I 
left that open. I do not recall clearly one way or 
the other if I did or did not prescribe for the de- 
ceased. 

Q. You don’t know whether you did or not then, 
is that right? A. No, I do not. 

Q. Do you believe from the fact that this label 
has vour name on it, would you believe that that 
prescription was put up by Mr. Williams pursuant 
to a request by you over the telephone? 


! 
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A. It is probable but not altogether a sure 
thing, because he manages to get out quite a few 
prescriptions there which have no authorization. 
However, again I do not deny it by any means. If 
this was in Mr. Urban’s possession I daresay that 
I am the one who filled it, and I do order this par- 
ticular drug frequently. 

Mr. Taylor: May we have the recess now, Your 
Honor. 

The Court: It is past eleven. We will take a re- 
cess, and members of the jury, once more I admon- 
ish you that it is your duty not to discuss this case 
with anyone; do not permit anyone to discuss it with 
you; do not listen to any conversation concerning 
the subject of the trial; and neither from nor ex- 
press any opinion until the case is finally submit- 
ted to you. We will take a ten minute recess. 

The Clerk: Court is recessed for tem min- 
utes. [94] 


(Thereupon, at 11:05 a.m., the Court took a 
recess until 11:15 a.m., at which time it recon- 
vened and the trial of this cause was resumed. ) 


The Clerk: Court is reconvened. 

The Court: Let the record again show the pres- 
ence of the defendant and his counsel. 

Mr. Taylor: We will stipulate, Your Honor, that 
the jury is all present. 

Mr. Stevens: We will also stipulate. 

The Court: Thank you, gentlemen. You may 
proceed. 
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DR. HARVEY W. ANDERSON 
the witness on the stand at the time the recess was 
taken, resumed the stand. 


Mr. Taylor: That is all our questioning of this 
witness at the present time. 


Redirect Examination 
By Mr. Stevens: 


Q. Doctor, in regard to this time on the idea of 
the recent hemorrhage, if a hemorrhage had been 
in existence for three weeks as Mr. Taylor sug- 
gested and a hemorrhage of the size and with the 
pressure that you observed, would there have been 
symptoms of that present in the deceased before 


she died? A. Yes, I believe so. 
Q. And would that have been over a period of 
time ? A. Probably. 


Q. Now, Mr. Taylor asked you concerning cer- 
tain [95] symptoms such as the ability to walk and 
the effect of evesight of the hematoma itself; were 
your answers confined to the results of the hema- 
toma itself or did you include in your answers your 
knowledge of the faet that a severe injury had been 
inflicted also on this person? 


A. Well, I implied that any brain which has been — 


injured enough to cause surface hemorrhage would 


also have a certain amount of concussion and that ~ 


not only caused confusion but difficulty in walking, 
difficulty in vision. People often have trouble with 
vision with coneussion, so it is difficult to actually 


United States of America 113 


(Testimony of Dr. Harvey W. Anderson. ) 
separate the effect of the concussion from the hem- 
orrhage. 

Q. Taking into consideration all of the injuries 
and the hematoma also, would you have an opinion 
as to the effect on the loss of speech, loss of speech 
as an effect of those injuries in this deceased 2 

A. Well, if the patient were right-handed the 
speech sense would be in the temporal lobo, the left 
side and I would think there would be a minimal, if 
any effect on the speech center. Terminally, of 
course, she was unconscious and then there was de- 
pression of all the brain functions. 

Q. In this type of an injury could the effect 
have been a gradual effect from the time of the in- 
jury to the time of death? A. Could have. 

Q. Do you have an opinion as to that in this case, 
Doctor? [96] 

A. Icouldn’t give a clear cut opinion. It could be 
either way. 

Q. You mean the clot itself could have developed 
slowly or could have built up all of a sudden in this 
ease, is that correct? 

A. Yes, it could have been a daily slow release 
of blood; it could have been, it could have been a 
release within the last few days of her life. The 
fact that the spinal fluid was bloody and that there 
was a clot, too, indicated that some of that blood 
had been present longer than the rest of the blood. 
{ will say this, that in a well organized hematoma 
which has been present for several months that there 
is no blood in the spinal fluid at all, only a slight 
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yellow staining of the spinal fluid, so that I believe 
that we had here a shghtly old process and then a 
recent process; if this thing had happened several 
months ago I would think that the blood loose in 
the spinal fluid could have hemalized and left only 
a yellow stain and that the remainder of the clot 
would have been more organized, but here we had a 
relatively loose clotted material and then free blood 
in the fluid. 

Q. Doctor, is the hematoma itself a cause or an 
effect in relation to the body system? I mean we 
speak of a spontaneous hematoma, but would it 
really be spontaneous in itself? 

A. Spontaneous hemorrhage? 

Q. Yes. 

A. Usually there is a prior cause to most spon- 
taneous [97] hemorrhages. Spontaneous subarach- 
noid hemorrhage of which I spoke yesterday is gen- 
erally due to a small anervysm in one of the arteries 
rupturing, so vou can argue then that if the aneu- 
rvsm weren’t there then this spontaneous event 
would not have occurred. There was prior patho- 
logical basis for the phenomena. Spontaneous refers, 
T think, perhaps more to the fact that it happened 
without any injury. A person who without knowing — 
that he had an aneurysm, a spontaneous cause as far 
as can be determined. 
~Q. Spontaneous then in relation to exterior force 
or injury, is that correct? 

A. Yes, and there are spontaneous subarachnoid 
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hemorrhages without aneurysm, without weakness 
in the vessels. 

Q. Would some type of condition be necessary to, 
a condition precedent to that development? 

A. Not necessarily. These things will occur more 
frequently in people with high blood pressure. 

Q. Well, Doctor, this bottle, do you have any in- 
dependent recollection of ever calling Pat Cathey, 
Martha Kelly? 

A. This bottle is probably, is probably my pre- 
seription, because it is a drug I order and I eall 
Willams frequently and I, I did not, I know the 
first time I went out there I didn’t have a clear-cut 
idea of what her exact name was. Mr. Urban was 
rather distraught and I could see that I had plenty 
of work cut out for me there, so I just went about 
and did it so I really didn’t pay too much attention 
to what her name was. [98] This Kelly, you see, 
Kelly and Cathey, it is two syllables, they start with 
a hard ‘‘e”’ or ‘‘k.’’ It is a similar name and I dare- 
say that this prescription is mine. 

Mr. Stevens: No further questions. 


Recross-Examination 
By Mr. Taylor: 


Q. Doctor, wouldn’t a hemorrhage or a hema- 
toma of the brain both be a result and a cause, 
would it not, it might be the result of an injury 
and it would be the cause of death? 

A. Result of injury, yes, and the cause of bs es- 
sure at least causing death. 
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Q. Is it the hematoma itself or the hemorrhage 
that causes death, or is it the pressure that is built 
up by the fact that there is a blood, blood is build- 
ing up pressure upon the brain? 

A. It is pressure continually leaking into a 
closed space without an outlet. 

Q. Now, also, if a person received a sufficiently 
hard blow on the cranium or the head so that, so that 
the cranium depressed the skull down against the 
brain but did not break the lining of the brain or in- 
duce any hemorrhage there, it would still cause 
practically the same symptoms here as you described 
here, would it not? 

A. A depressed skull fracture? 

Q. Yes. 

A. It eould. In a skull fracture, however, vou 
have the [99] good possibility of a different type of 
hemorrhage, that 1s a hemorrhage outside the dura in 
a case of that sort life may be lost due to blood loss 
itself independent of brain injury. 

Q. If there was a severage of the ascending aorta 
that would cause instantaneous death, would it not? 

A. It certainly would. That is in a different 
part of the body. 

Q. That would be one type of body that in fact 
would not create any injury to the brain except it 
would take the blood away from it and death would 
ensue immediately ? 

A. Well, severance of any major artery will 
cause death in a short time. 

Q. Now, in your practice have you ever run 
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across any cases of instantaneous cerebral hemor- 
vhages in which there was no exterior indication of 
blows or bad health? A. Yes, I have. 

Q. Well, now, Doctor, now you have kind of pin- 
pointed this because of this hematoma down on te 
the violent pressure applied to the various parts of 
the head. I think you said in the back of the ears 
and others. If those had been caused by fall, would 
the result be the same? A. Absolutely. 

Q. I didn’t quite follow your remarks in regard 
to the discoloration of the spinal fluid, you took 
a sample of the spinal fimd, did you not, Doctor? 

A. No, just looked at it. There was plenty of it 
there. [100] 

Q. Now, as long as there would be a bleeding 
into the brain would that cause a discoloration of 
the spinal fluid, give flecks of blood in it? 

A. Bleeding into the brain? 

Q. Yeah. 

A. That probably would. This was all surface 
bleeding. 

@. And then as long as there was a bleeding 
there why there would be discoloration of the spinal 
fluid, is that right? A. Yes. 

Mr. Taylor: I believe that is all, Doctor. 

Mr. Stevens: Thank you very much, Doctor. 


(Witness excused.) 
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MAYBELL BRAY 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Myr. Stevens: 


Would you state your name, please? 
Miss Maybell Bray. 
And where do you live, Miss Bray? 
1402 Lathrop Street. 
And that is here in Fairbanks? 
Yes. 
What is your occupation ? 

A. J am night supervisor at St. Joseph’s [101] 
Hospital. 

@. And are you also a nurse? 

A. Yes, I am. 

Q. Were you a nurse at the hospital on the 30th 
of January of 1955? A. I was. 

@. And were you ever connected with a patient 
known as Myrtle Patricia Cathey? 

A. Yes, I admitted her in the hospital. 

Q. Is that the name by which you admitted her 
to the hospital? 

A. Yes, I believe so. Cathey was the last name 
T know. ) 

q. And do you remember the time that you ad- 
mitted her? ; 

A. Well, I don’t know if I remember exactly. 
It was near ten o’elock, [ beheve, somewhere around 
ten, might have been 
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Mr. Taylor: A.m. or p.m.? 
Miss Bray: It was on the p.m. 
Q. (By Mr. Stevens): And were you present 


when she was admitted ? Aver ves! 
Q. Did you make an observation of her condi- 
tion at that time? A. Yes, I did. 


Q. Could you tell us what was her condition at 
that time? 

A. Well, she appeared—— 

Mr. Taylor: Just a moment, your Honor, I be- 
lieve [102] we ave going to object. I don’t think 
the proper foundation, qualifications of this witness 
as to diagnosis of a party upon admission has been 
sufficiently shown. 

The Court: She may state what she observed. 

Mr. Stevens: Yes, we have no intention of going 
into any diagnosis. 

Q. (By Mr. Stevens): Just your observations, 
please. | 

A. Well, she didn’t appear very good. TI thought 
She appeared poor. 

Q. Was she conscious or unconscious? 

A. She appeared to be unconscious. 

Q. Was there anyone with her at the time? 

A. Yes, Mr. Urban was with her. He brought 
her in. | 

Q. Do you recall having a conversation with My. 
Urban at that time, just yes or no, did you? 
meee. §=YCS. 
 Q. And was that approximately the same time 
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that vou admitted her somewhere around there, do 
vou remember when it was? 

A. Yes, when I admitted her. 

Q. Was there anyone else present at that time? 

A. No. 

Q. Would you tell us the conversation you had 
with Mr. Urban then? 

A. Well, I believe I asked him what happened 
and he said [103] that she, some woman had beaten 
her up, something like that. 

Q. Did you notice any particular area of injury 
on the woman? 

A. Yes, there was one bruise behind her ear, 
large bruise. 

@. <And did any part of your conversation with 
Mr. Urban pertain to that bruise? A. Yes. 


Q@. And was that the same conversation ? 

A. No, it wasn’t. 

Q. Was it at a later time? 

A. Later time, ves. 

@. How much later, Mrs. Bray? 

A. Well, it is hard for me to remember exactly, 
but: 


Q. The same evening? 

A. The same, well, see, she was admitted around 
ten some time and then it was later in the evening 
this happened. 

Mr. Taylor: Would you speak up just a little | 
louder so we can hear you? 

Miss Bray: It was later, this other conversation. 

Mr. Taylor: Later than what? 
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Mr. Stevens: Just a minute, please, Miss Bray. 
IT am questioning you now. Mr. Taylor will ask you 
later. That is sufficient for my purposes. 

The Court: Maybe you can use the [104] am- 
plifier. 

Q. (By Mr. Stevens): It was later the same 
evening after you admitted her some time around 
ten o’clock, is that correct? 

A. I believe so. 

Q. And where did the conversation take place, 
the second one? 

A. I believe it was near the chart desk, third 
floor. No, I’m sorry. I would like to change that. 
I believe it was in the room, the patient’s room. 

@. And was Mr. Urban in the room? 

A. Yes: 

Q@. And was anyone else there besides Mr. 
Urban? 

A. Well, there was another patient in the room. 
She may have been sleeping. 

Q. What was the conversation at that time as 
it pertained to this one area? 

A. Qh, it was this bruise. I asked him about it 

and he said that she fell off a bar stool. 

Q. Do you know how long Miss Cathey was there 

in the hospital? 

A. Well, I don’t remember. She expired, I be- 
heve, about, between, maybe it was one, or one- 
thirty. I’m not sure. 

Q. That was the following morning? 
| A. Yes, it was the following morning. She was 


| 
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admitted, the following morning after midnight, 
you see, one, one-thirty in the morning. [105] 

Q. Any treatment given to her at that time? 

A. Yes, there was treatment. 

Q. Did you have supervision over that treat- 
ment? A. Yes, I did. 

Q. Would you tell us what it was? 

A. Well, she had, she had intravenous fluid and 
she had the orders the doctor had written or doctor 
had called in and she was suctioned. She had mucus 
in ber throat and was suctioned, I remember. 

Mr. Stevens: Thank you very much. Your wit- 
ness, Mr. Taylor. 


Cross-Examination 
By Mr. Taylor: 


Q. That is Miss Bray, or Mrs. Bray? 
A. Mrs., Mrs. Bray. 


Q. Mrs.? A. Mrs., yes. 
Q. How long have you been working at St. 
Joseph’s Hospital? A. I beheve two years. 


Q. And I believe you stated about ten o’clock 
on the night of January the 30th, or 31st, the pa- 
tent came into the hospital? 

A. I believe so. I don’t remember the date ex- 
actly but I believe it must have been. I haven’t 
looked at the records. 

Q. Have you got the clinical chart with you, 
Mrs. Bray? [106] 

A. No, I haven't. I don’t have access to those. _ 

Q. Now, you stated in response to a question by | 
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Mr. Stevens that she appeared not good and then 
you change it to she appeared poorly. Would you 
kind of elaborate on what you meant by that? 

A. I think that means about the same. I would 
interpret it to mean about the same. 

Q. I mean, what caused you to form an opinion 
that she appeared poor, what led you to say that? 

A. By her appearance, her symptoms, she ap- 
peared to be unconscious. 

Q. Because of the bruises? 

A. No, not because of bruises, but because she 
appeared to be unconscious and her pulse was poor 
and so forth. 

Q. What was her pulse, do you remember? 

A. I don’t remember but the quality, it is not 
all, by the quality of her pulse. 

Q. And from that did you feel that the, that 
death was eminent? 

A. Well, one can never be sure, but-—— 

@. No, I mean just from your work around hos- 
pitals and possibly seeing people in like condition, 
did you think her end was near? 

A. I thought she was poor and that is about all 
I thought. You just, you never know. You wait 
and see. 

Q. Did she ever utter any words that you would 


understand? [107] A. She did not. 
Q. Now, you say that a doctor had called, which 
doctor was that? A. Doctor Anderson. 


| Q. And when did he call? 
| A. He called in orders. 
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@. Called in what? A. Orders. 
Q. Alters? A. Orders for the patient. 
Q. Oh, he called in orders? A. Yes. 


Q. And did Doctor Anderson come over to the 
hospital later? 

A. Yes, he came about the time she expired. 

Q. That was about one-thirty in the morning? 

A. Yes, I called him, I beheve twice before 
that period, about the patient. 

Q. Did you get him on the phone? 

A. I did. 

Q. And what did you say to him? 

A. Well, I told him about the patient’s, what I 
thought was the condition of the patient. 

Q. So then he came over about the time that 
Miss Cathey passed away; is that right? 

A. That’s right. [108] 

Q. Now, when Mr., when you asked Mr. Urban 
about the discoloration on her head, will you point 
out on your own head where that was? 

A. It was either, I am not, I can’t remember 
whether it was right or left of her head behind the 
ear on one side of the head. 

Q. And what was the appearance of that? 
Well, it was a large bruise, discolorated area. 
What would you say as to the swelling? 

I didn’t notice any swelling. 

Didn’t notice any swelling? A. No. 
And was it blue, purplish ? 

Yes, it was just, the skin was discolorated. 


>QOPO> 
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@. And in response to your question as to what 
caused it, you said he said she fell off a bar stool? 
Ee «Yes, 


Q. Did he say when? A. No. 

Q. Did he say where? A. No. 

Q. Was that the extent of the explanation given 
by him? A. T believe so. 


Q. Now, you mentioned some treatment that you 
gave to Miss Cathey; just what was the extent of 
that treatment? 

A. Well, she; just what T said before, she had 

“TV. fluid. [109] 
_ Q. What is that? 

A. It is an intravenous fluid into the veins. 

Q. Oh, I see. 

A. And she had, she seemed to have a lot of 

| mucus in her throat. She was suctioned., 
— Q. You draw it out with a tube? 
A. Electric suction, otherwise they choke on it. 

Q. That interfering with her breathing, was it, 

ot mucus in the throat? 

) A. Well, no, I don’t think so. It could if it got 
into the trachea, it could. 

 Q. Allowed to accumulate it would be serious, 
would it not? 

A. If it wasn’t drawn out, it would be. 

Q. So then you did everything you could at that 
‘ime to relieve the patient ? A. Yes. 

Q. Who give the, who entered the canse of 
leath on your clinical record over there, Mrs. Bray ? 
| A. I suppose Doctor Anderson. He came over 
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and pronounced her. I suppose he signed the death 
certificate. 
Mr. Taylor: That’s all. Thank you, Mrs. Bray. 
Mr. Stevens: Thank you, Mrs. Bray. 


(Witness excused.) 


Mr. Stevens: Call Mrs. Osborne. [110] 


ESTHER OSBORNE 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By My. Stevens: 


Will you tell us your name, please? 

T am Esther Osborne. 

And where do vou live? 

Ladd Air Force Base. : 
It is Mrs. Osborne, isn’t it? 

That’s right. . 


OPOrPOPS 


. Where do you work, Mrs. Osborne, if you 
work ? A. St. Joseph’s Hospital. 

@. And were you working over there in Janu- 
ary, this year? A. Yes, I was. 

Q. Are you a registered nurse, Mrs Osborne? — 

A. Yes, I am. 

@. And did vou have any connection with Myr- | 
tle Patricia Cathey while she was there in the hos- 
pital ? 

A. I was on duty the night that she died. 

Q. And do vou recall seeing any other person 
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around the evening she was there, the night she was 
there? 

A. There was a gentleman, I believe, that sat 
with her. 

Mr. Taylor: Just a httle louder, please. 

Mrs. Osborne: There was a gentleman who 
stayed with here while she was a patient. [111] 

Q. (By Mr. Stevens): Do you know who that 
was? 

A. Later I found out his name was Mr. Urban. 

Q. Did you have a conversation with him per- 
taining to Mrs. Cathey at any time that evening? 

A. [ remember that when I first made rounds 
IT asked him what had happened to her? 

Q. Do you remember about what time that was? 

A. Somewhere between eleven-thirty and twelve 
midnight. 

@. Was anyone else there at that time? 

A. There was another patient in the other bed 
at the time when I was speaking to him. 

Q. And that was the night she was brought in? 

A. Well, she came in earlier on the evening as- 
signment. 

Q. And what time did you come on duty / 

A. Eleven o’clock. 

/ Q. Would you tell us what was the conversation 
that you had with Mr. Urban? 

A. I beheve I asked him what had happened to 
her or something pertaining to, you know, her con- 
dition. 

Q@. And what did he tell you? 
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A. He replied that about, approximately two 
weeks ago she had been beat up by some woman. 

Q. Do you remember any more of the con- 
versation ? 

A. Well, I remember him saying that she had 
been perfectly fine that morning, the morning of 
the day that she came to the hospital. [112] 

Q. Did you notice any particular parts of the, 
of her injuries? 

A. JI believe she had a large bruise behind her 
right ear and she had several bruises, numerous 
bruises all over her body. 

@. And were you still on duty when, or when 
Mrs. Cathey expired? A. That is correct. 

Q. Do you remember about the time that was? 

A. I believe it was approximately one-thirty, 
ves, I can remember. 

My. Stevens: Thank you. Your witness, Mr. 
Taylor. 

Cross-Examination 
By Mr. Taylor: 


Q. Mrs. Oshorne, was the Doctor there at the 
time that she died? 

A. You mean was he there at the exact time? 

@. Yes, the time of her death? 

A. Doctor Anderson came and pronounced her. 

Q. Who? A. Doctor Anderson. 

Q. Was he there at the time that she died? 

A. | believe her respirations had apparently 
ceased just before, but Doctor did come and pro- 
nounce her. 
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Q. Had you after you came on shift ever called 
Doctor Anderson, tell him to come to the [113] 
hospital ? 

A. Mrs. Bray, I believe, that called him on my 
assignment and she had called him earlier, I be- 
heve. 

Q. You knew about that call then, did you not? 

A. Yes. 

Q. Was there more than one? 

A. I ean’t remember, but I do know she called 
him. 

Q. Mr. Urban told you that she had been, that 
Miss Cathey had been feeling quite well that 
morning ? A. Yes, he did. 

Mr. Taylor: That’s all, Mrs. Osborne. 

Mr. Stevens: Thank you very much. 


(Witness excused.) 


Mr. Stevens: May we have the noon recess, your 
Honor? 

The Court: Very well, it is just about twelve 
o’clock, so members of the jury, once more I ad- 
monish you not to discuss the subject matter of 
this trial with anyone; do not permit anyone to dis- 
euss it with you: and do not hsten to any conversa- 
tion concerning the subject of this trial; and do not 
form or express any opinion thereon until the case 
is finally submitted to you. The jury will be ex- 
cused until two o’clock and is there anything for 
us? 
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The Clerk: Not for us, for Judge Hodge there is, 
SIT’. 

The Court: I think he is going to hold Court at 
the Carpenters’ Hall. We can then recess until two 
o’clock. 

The Clerk: Court is recessed until two [114] 
orclock. 

(Thereupon, at 12:00 noon a recess was taken 
until 2:00 p.m.) 


Afternoon Session 


(The trial of this cause was resumed at 
2:00 p.m., pursuant to the noon recess.) 


The Clerk: Court is reconvened. 

The Court: Let the record show the presence of 
the defendant and his counsel, the government at- 
torneys. The parties wish the polling of the jury? 

Mr. Stevens: We will stipulate, vour Honor. 

Mr. Taylor: We will waive the polling and 
stipulate they are all present. 

The Court: Very well. Proceed. 

Mr. Stevens: Call Mr. Douthit. 


JAMES L. DOUTHIT 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By My. Stevens: 


Q. Will you state your name, please? 
A. James L. Douthit. 
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Q. Where do you live, Mr. Douthit? 

A. 1107 First Street, Fairbanks. 

Q. What do you do? 

A. I am a photographer-reporter for the Fair- 
banks Daily News-Miner. [115] 

Q. How long have you been a photographer, Mr. 
Douthit ? 

A. Qh, since 1949. I am not much of a mathema- 
tician, eight years, I guess. 

Q. It would be about six years, wouldn’t it, 492 

A. A professional for six years, done photo- 
graphs for eight. 

Q. Do you do anything besides take the photo- 
graphs ? 

A. Yes, I process them, develop them and print 
them. 

Q. “Do you have a developing studio or 

A. We have a standard newspaper darkroom in 
the basement of the News-Miner, enlargers and all 
the usual photographic materials. 

Q. Do you know what type of enlarging mate- 
rial vou have? A. You mean the machine? 

Q. Yes. 

A. Well, we have two of them, an Omega D2 
enlarger which is very recent and a De Jur pro- 
fessional type enlarger, four by five size that one is. 

Q. This is Government’s Indentification aS BM. 
Douthit; would you hold it that way, please, and 
tell us, do you know who made that enlargement? 

A. Yes, I made the enlargement. 
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Q. And what did you make the enlargement 
from, from another print or from the negative? 

A. From the negative. 

Q. And is that, was that made on one of the 
machines you [116] have just, or were one of the 
machines you have just described ? 

A. Yes, this was made with the De Jur pro- 
fessional four by five enlarger. 

Q. And is that product that you have in your 
hand distorted at all from the original negative that 
would have been, or correction, from the original 
contact size print that would be printed from the 
original negative ? 

A. I don’t believe so. If there was any distor- 
tion at all it would be so small that you couldn't 
measure it. [ mean that I couldn’t measure it. 

Q. Did, von did the enlarging yourself, did you? 

A. Yes. 

Q. Now, that is Government’s Indentification 
No. 2, Mr. Douthit, did you have any connection 
with that identification ? 

A. Yes, I enlarged this from a four hy five 
negative. 

Q. And A. On the same enlarger. 

Q. Who presented these two negatives to you, 
these two that you have so far? 

A. ‘These negatives were presented to me by 
Wilham Trafton, Lieutenant with the Territorial 
Police. 

@. And is that enlargement a fair reproduction 
of the print from the negative ? 
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A. Yes, it is. 

Q. Are you aware of any distortions on that en- 
largement? 

A. Well, it depends on what you mean by dis- 
tortions. If [117] a, this photograph here is un- 
distorted generally. At the very corners of the 
pictures there would be a small amount of falling 
off of the picture quality in relation to the center 
portion because of the quality of the enlarger and 
the size of the reproduction. 

Q. But the, it 

A. It is not exactly the same as the contact 
print that would be made from the same negative. 
No enlargement is. 

Q. And that is because the process of blowing up 
distorts the detail outline ? AS Thatis fight 

Q. Well, as far as the content of the picture it- 
self, is there any distortion caused by a wrongful 
or not necessarily wrongful, but a different type 
of angle? 

A. No, there is no distortion of the enlargement 
here, other than just the normal distortion of en- 
larging. There is no appreciable distortion even 
considering the enlarging. 

Q. This is Government’s Identification 3; have 
you, will you tell us, is that another one of your cn- 
largements ? A. Yes, it is. 

@. And did you make that yourself at the same 
time as these others? 

A. Yes, it was made at the same time ay the 
others. 
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Q. Was the negative for that also delieverd to 


you by Mr. Trafton? A. It was. [leg 
Q. And is that a fair reproduction? 
a ca Ice 


Q. This is Government’s Identification 4, Mr. 
Douthit: did you also make that enlargement? 

A. Yes, I did. 

Q. And is it a fair reproduction of the original? 

A. It is. 

Q. The negative obtained by you from the same 


person, Mr. Trafton ? A. Yes. 
Q. You will notice that on that there is an addi- 
tional piece of paper? A. Yes. 


@. That was not placed there by you, was it? 

A. No, it wasn’t. 

Q. This is Identification 5, Mr. Douthit; is that 
likewise a reproduction by you? A. Tita: 

Q. And it is an enlargement, is it? 

A. Enlargement, four by five negative. 

Q. And does that fairly reproduce the contact 


print in enlarged form? A. It does. 
Q. Did you obtain the negative for that enlarge- 
ment, also from Mr. Trafton? A. Yes. [119] 


Q. This is Government’s Identification 6; is that 
also another enlargement of the same series? 

BY It is. 

Q. Made by you at the same time? 

A, Yes. 

(). And was the negative obtained by you from 
Mir. Trafton ? A. Yes, it was. 

@. And is that a fair reproduction in large size 
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of the contact print? Aes Jina: 

Mr. Stevens: At this time, your Honor, we offer 
Government’s Identifications 1 through 6 for the 
purpose of establishing identity and also the char- 
acter of the wounds on the body of the deceased. 

Mr. Taylor: If the Court please, we are going 
to object to the introduction of these in evidence 
upon the grounds that the proper foundation has 
not been laid for the introduction of them; for the 
further reason that the witness has testified distor- 
tion; no testimony as to whether the coloring of the 
wounds are the same on this as on the contact pic- 
tures. I do not believe, your Honor, that these en- 
largements at this time are admissible in evidence. 

The Court: Government’s Identification 1 to 6 
inclusive, will be received. 

Mr. Taylor: Could [ approach the bench, please ? 

The Court: Yes, indeed. [120] 

(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of hearing of the jury.) 

Mr. Taylor: If the Court please, we are going 
to object to the introduction of these upon the 
grounds that there is no showing of any contact 
pictures here for comparison as to whether these 
are true representations or not. That is what I mean 
by the proper foundation has not been laid for 
those things. Another thing, these things are intro- 
duced in this, blow-up evidence, and with additional 
blackening showing on those wounds for the pur- 
pose of prejudicing this jury. If they are for the 


136 Leon D. Urban vs. 


(Testimony of James L. Douthit.) 

purpose of identification only, as the United States 
Attorney says, the contact pictures, your Honor, 
would be the best evidence, not something that is 
hlowed up here for the purpose of prejudicing the 
jury. Until the contact pictures are shown where 
they are taken direct from the negatives, these are 
not. admissible because they are not true represen- 
tations. 

The Court: You stated that for the record? 

Mr. Taylor: Yes, sir. It has been held in this 
Court, vour Honor, before, the same thing, that the 
enlargement cannot be shown until the original con- 
tact pictures are shown. 

Mr. Stevens: We have the contact pictures as 
an identification. We would also offer them in evi- 
dence if Mr. Taylor wants to have them for com- 
parison purpose. 

Mv. Taylor: I think they can be put in evidence. 
T don’t see the use of anything else. [121] 

The Court: Are you offering them at this time? 

Mr. Stevens: I will offer them before the jury if 
Mr. Taylor wishes. These are our exhibits. We have 
no objection of putting them into comparison. 

Mr. Taylor: I don’t want them for comparison. 
The contact pictures, IT have no objection to them 
whatsoever. 

The Court: Does the government wish to offer 
the other exhibits at this time or not? 

Mr. Stevens: Yes. That would be Identification 7. 

The Court: There being no objection, they will 
he received. 
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Mr. Stevens: Thank you. 


(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury:) 


Mr. Stevens: Would the Court instruct the Clerk 
to enter Identification 7 also in evidence? 

Mr. Taylor: I would like to Jook at them first. 

The Court: These are to be received. 

Mr. Taylor: I would like to see those, your 
Honor. I might have some objection to the particu- 
lar pictures. 

The Court: Give Mr. Taylor an opportunity. 
That is Government’s Identification 7. 

The Clerk: Identification 1 is Government’s Ex- 
bit A; 2, Exhibit B; 3, Exhibit C; 4, Exhibit D: 
», Exhibit E; and 6, Exhibit F. 


(Government’s Identifications 1 through 6, 
inclusive, were admitted in evidence as Govern- 
ment’s Exhibits A through F, inclusive.) [122] 


Mr. Taylor: We have no objection, your Honor, 
to the introduction of Plaintiff’s Identification 7 
(1 to 6). 

The Court: They will be received and the Clerk 
will mark them. 

The Clerk: That is Government’s Exhibit G (1 
to 6 inclusive). 


(Government’s Identification 7 (1 to 6, in- 


clusive) was admitted in evidence as Govern- 
ment’s Exhibit G (1 to 6, inclusive).) 
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The Clerk: Government’s Identification 8; Goy- 
ernment’s Identification 9; Government’s Identifica- 
tion 19; Government’s Identification 11; Govern- 
ment’s Identification 12. 


(Five (5) photographs were marked Gov- 
ernment’s Identifications Nos. 8 through 12, re- 
spectively.) 


Q. (By Mr. Stevens): These are Identifications 
8 through 12, Mr. Douthit. Without telling us what 
is reproduced there in photographic form, could you 
tell us if vou know who took those pictures? 

A. Yes, I took the pictures. 

Q. Do you recall when it was you took them? 

A. I beheve it was the 26th of February, 1955. 
J am not sure. I have a date on here but I am not 
sure whether it was the date I printed them or the 
day I took them. 

Q. And who developed them? 

A. I developed them. [123] 

Q. And when did you, did you print them? 

A. I printed them. 

Q. Where did you take them? 

A. J took them in the Alibi Club on South Fair- 
banks, South Cushman Street in South Fairbanks. 

Q. And now if you take the first one there, Mr. 
Douthit, could you tell us what that is taken into, 
what is this you have first? 

A. That is the number of cards corresponding 
to the numbers [ have on the back. These are my 
notes on what the pictures show. 
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Mr. Stevens: Pardon me, I didn’t know you had 
this. Just a minute. 

Mr. Taylor: Yes, your Honor, self-serving. We 
object. to it. 

My. Stevens: He is using it for the purpose of 
recollection. I am not offering it. 

Mr. Taylor: I am objecting to that, too. 

Mr. Stevens: You will have to testify without 
that, Mr. Douthit. I’m sorry. 

Q. (By Mr. Stevens): Would you tell us what 
the first one is, Government’s Identification 8, I 
believe ? 

A. This is a picture taken down into a drawer. 

Mr. Taylor: Just a moment. Just a moment. I 
am going to object to anv testimony on these pic- 
tures until the [124] proper foundation is laid, your 
Honor. Another thing, the foundation hasn’t been 
laid as to whether or not that place was in the same 
condition it was on the 22nd day of January, 1955. 
That was, he claimed they was taken on the 28th 
day of February, your Honor, very near a month 
and a half afterwards, and until they can show this 
place was in the same condition we are going to ob- 
ject to the introduction. 

The Court: Objection sustained. If counsel can 
clarify the witness as to when the pictures were 
taken and lay a proper foundation. 

Mr. Stevens: I believe he stated not the 28th, 
your Honor, the 26th, but I do not believe this wit- 
ness would be a proper witness to establish the con- 
dition of the premises. The objection might be prop- 
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er at a later time when they are offered in evidence, 
but for the purpose of laying the foundation as to 
admissibility. 

The Court: I think the objection was, he was 
testifying as to what was in the pictures. You may 
proceed upon question, answer and objection. 

Q. (By Mr. Stevens): Mr. Douthit, it is not 
our intention to find out what the pictures shows, 
but where the picture was taken. In other words, 
ean you tell us that first picture, what type of object 
it was reproduced and how you reproduced it, how 
you took the picture, from what angle? 

Mr. Taylor: Just a moment, Mr. Douthit. I am 
going [125] to object to any questioning about these 
pictures until the foundation is laid as to whether 
they are contact pictures or whether they are en- 
largements. 

The Court: Overruled. 

Q. (By Mr. Stevens): Would you answer that 
question for us, Mr. Douthit, the object and the 
angle where you were when you took it? 

A. This first picture that I am holding is taken 
of a drawer of a chest of drawers, the inside corner 
taken from above. 

Q. And you took that picture? 

A. I took the picture. 

Q. Now, would you give us the answer to Mr. 
Taylor’s question, is that a direct contact print or is 
that an enlargement? 

A. No, that is an enlargement of a two and a 
quarter inch square negative. 
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Mr. Taylor: Just a moment, your Honor. We are 
going to object to the use of these enlargements. 

The Court: Overruled. 

Q. (By Mr. Stevens): What type of camera 
did you use? 

A. The pictures were taken with a Rolliflex, 
twin-lens reflex. 

Q. That takes? 

A. Taking 120 size film. [126] 


Q. ‘Twelve pictures to the roll? A. Yes. 
@. And was the two and a quarter contact print 
square ? 


A. Yes, two and a quarter inches square. 

Q. And what is the size of this? 

A. Eight by ten inches. 

@. And did you make the enlargements from the 
original negative? 

A. I made the enlargements. 

Q. That is fine. Would you go to the next one, 
just shuffle them there. Tell us what the next one 
is, please? 

A. The next one is a picture taken of the wall 
with a man’s hand. 

The Court: Is that an Identification; what Iden- 
tification is that? 

Mr. Douthit: 9 that would be, No. 9 is a picture 
taken of a wall with a man’s hand holding a pencil, 
pointing. 

Q. (By Mr. Stevens): Do yon know whose hand 
that was? 
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A. I ean’t recall right at the moment, but I be- 
lieve it was William Trafton’s of the Territorial 
Police. 

Q. Did you take that picture also? 

A. Yes, I did. 

Q. And were, with the same camera? 

A. With the same camera. 

Q. Is that an enlargement of the same size as 
Identification 8? [127] A. Yes, it is. 

Q. Are Identifications 8 and 9 fair reproduc- 
tions of the objects that you took the pictures of? 

A. They are. 

Q. Has there been any distortion or any change 
in the print from the original negative? 

A. No, I don’t believe there have been. 

@. You took the pictures, developed the film and 
printed the prints yourself, did you? 

me “aide 

@. Would you go on to No. 10, please? What is 
No. 102 

A. No. 10 is the same as No. 9. It is the same 
copy. We have two of them here. One is printed a 
little darker than the other one. 

Q. I beheve if vou compare them you will find 
ther are not exactly the same? 

A. No, vou’re right. No. 10 is of a similar sub- 
ject the hand pointing to a different spot on the 
wall. That is the two differences. 

Q. And did vou take that picture? 

A. I did. 

Q. At the same time with the same camera? 
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A. Yes, I did. 

@. And you developed and printed the picture 
yourself ? A. Yes. 

Q@. Would you tell us what No. 11 is, 
please? [128] 

A. No. 11 is a picture of a mattress folded on 
a bed. 

Q. Did you take that the same time in the same 


manner ? A. I did. 
Q. And did you develop and print it at the same 
time in the same manner? A. I did. 


Q. Are Identifications 10 and 11 fair reproduc- 
tions of the negative without distortion? 

A. They are. 

Q. Is there also a No. 12 there, Mr. Douthit? 

A. I believe so. Yes. 

Q@. And what is that, please? 

A. No. 12 is a picture of a door with a window 
and in front of the window a man’s hand. 

Q. And was that taken at the same time with 
the same camera, reproduced and printed the same 
way as the others? A. It was. 

Q. In other words, you took all the pictures, 
developed the negatives and printed oe prints 
yourself ? A. Yes. 

Q. And you did the enlarging? A. Ves. 

Mr. Stevens: Thank you very’ much, Mr. Dout- 
hit. Your witness, Mr. Taylor. 
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Cross-Examination 
By Mr. Taylor: [129] 


Q. Mr. Douthit, did you have permission from 
Mr. Urban to take the pictures? 

A. It depends on how you mean. He did not ask 
me not to. 

Q. Answer it yes or no? A. No. 

Q. O.K. You say Mr. Douthit that these pictures 
were taken on the 26th day of February? 

A. I believe they were, to the best of my knowl- 
edge. 

@. You believe, were you there? 

A. I was there. I don’t have the calendar. 

Q. And who was with you at the time? 

A. Wiliam Trafton, Ted Stevens, Mac Rodgers 
and several other people. 

Q. You know whether or not they had a search 
warrant to go to Mr. Urban’s place? 

A. No, I don’t know. 

Q. You don’t know. You just went in there, 
started taking pictures around the place? 

A. It was a public bar? 

Q. Sir? A. It was a public bar. 

Q. Was there living quarters public? 

A. No one said they were living quarters. 

Q. What? 

A. No one said they were living quarters to me. 

Q. You said you were looking down in a 
drawer? [130] A. That’s right 
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@. There was a dresser there? 

A. There was a dresser there. 

Q. In the bar? 

A. In the bar, in the bar building. 

Q. That was in the room where the bed was? 

A. That is true. 

Q. That dresser drawer could be taken out, could 
it not, Mr. Douthit? A. Isuppose so. 

Q. And could be brought here? 

A. I believe it could be. 

Q. ‘The mattress that you took could be brought 
here? 

A. It could have been, I mean it could be. 

@. And could we have your negatives to compare 
for distortion ? 

A. Yes. Mr. Stevens has the negatives. 

Q. Now, Mr. Douthit, have you looked at the 
contract pictures made, contact from the negative? 

A. What was that again, sir? I didn’t hear it. 

Q. Have you examined the four by five pictures 
that they were blown up from? 

A. The negative, yes. 

Q. And isn’t it a fact there is considerable dis- 
tortion, Mr. Douthit? 

A. There is very little distortion between the 
negative [1381] and the print. There is distortion 
in the negative if that is what you mean. 

Q. Now, Mr. Douthit, who made the change, 
who made the bruises on some of these darker in 
these pictures than they are in this? You? 

A. No, sir. I did not. 
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Q. What? A. I did not. 

Q. Who did? A. The printing. 

@. The printer did? 

A. No, you are wrong. There is two different 
kinds of paper there. One kind of paper is reacted 
on by light in a certain way and the other the same 
bruises in the negative will print differently on 
different kinds of paper. One piece of paper is en- 
larging paper and the other is enlarging paper. 

Q. Did vou pick out that particular kind of 
paper so it would show darker on these enlarge- 
ments ? A. I did not. 

Q. Who did? 

A. I don’t know who picked it out. In fact, 
Lieutenant Trafton bought the paper, the only paper 
in town at that time that size. 

Q. Did he buy that so it would print the bruises 
darker ? A. He did not. [132] 

Q. How do you know? 

A. It was the only kind he could find. We went to 
the Co-op Drug Store and bought the only paper he 
could find of the right size. 

Q. Kind of convenient for Mr. Trafton to find 
just this one kind of paper? 

Mr. Stevens: I object to that. That is argumen- 
tative. 

The Court: Sustained. 

Q. (By Mr. Taylor): Mr. Douthit, on these 
exhibits here, now isn’t it a fact, Mr. Douthit, this 
head that shows in this picture is much larger in 
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proportion to the surroundings than it is on the 
negative ? 

A. I don’t know, but it could be. If I may see 
the negative I can tell you. I didn’t say that these 
were the complete reproductions of four by five. 
They wouldn’t fit in the picture. 

Q. So you make an enlargement, a larger pic- 
ture then? 

A. There is all kinds of stuff out here perhaps. 

Q. Then you cut it down? 

A. No. No. This is the size of the paper that you 
have to work on. You blow up the picture to the 
highest magnification that you can get the picture in. 
I didn’t consider when I print this that this particu- 
lar stuff over here, I didn’t know what these pic- 
tures were going to be used for. Nobody [133] asked 
me to blow up four by five exactly into eleven by 
fourteen exactly. 

Q. Well, these other pictures, who asked you to 
go out to the house, anybody in authority or was 
vou looking for a scoop? 

A. I believe I was probably, let me think. I be- 
heve that I heard that there was to be an arrest in 
the case and requested that I could go along and see 
it for the paper. 

@. And when you went up there was it arranged 
for you to throw the handcuffs on Mr. Urban go you 
could get a picture? 

Mr. Stevens: I object to that. That is outside 
the scope of the direct examination, a matter of 
defense. 
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The Court: I am going to sustain the objection. 

Mr. Douthit: It was not. 

Q. (By Mr. Taylor): So these pictures then, 
Mr. Douthit, are not the full reproductions of the 
original contact pictures, are they? 

A. No, I have never seen the original contact 
pictures but I would say that they are not the com- 
plete enlargement of four by five to whatever the 
size of that, eleven by sixteen or eleven by fourteen 
proportion. There has been a portion cut off, a little 
bit on the edge. I haven’t measured them. I don’t 
know whether the paper size is exact or whether 
the, how the four by five fits up with it but the 
portion of the four by five that is shown in there 
has been, is exact, an [134] exact reproduction of 
the portion of the four by five. The same with the 
other six, the negatives are two and a quarter inches 
square in circumference, or outside. 

Q. Then, I take it then, Mr. Douthit, from your 
testimony these pictures are blown up to accentuate 
parts of the original, are they not? 

A. If you will, I think you might sav that, but 
only if you—— 

Q. I did say it, isn’t that right? 

A. That’s right. The background, walls ' 

Mr. Taylor: That is all I wanted to know. That’s 
all. 
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Redirect Examination 
By Mr. Stevens: 


Q. by your testimony, Mr. Douthit, I take it 
that the fringe area of the four by five has been left 
out because mathematically it doesn’t blow up into 
this size, isn’t that correct? 

A. That’s true, or it has nothing to do with the 
subject. In a photographic picture, a picture may 
be taken with many extraneous things such as the 
wall back there and you want to take a picture of the 
people. You don’t print it with all the wall in there, 
because four-fifths of the picture I can see right 
there is the wall and the people are the thing. 

Q. What is reproduced here is the subject of the 
picture in a true enlarged form? [135] 

A. That is right. That is true. 

Q. There has been no attempt to accentuate any 
part that was reproduced other than the subject it- 
self ? 

A. There is no attempt to accentuate anything 
there in any manner. The picture was enlarged in 
the sizes that they were enlarged to from the propor- 
tion at four by five only in that that was the picture. 
That was the thing that I was looking at. No en- 
larger ever, no photographer enlarges the sky when 
there is no reason for the sky in the picture. I 
wasn’t enlarging the corners of the walls. There is 
no distortion of the subject matter that is shown 
in the pictures. 

Mr. Stevens: Thank you, Mr. Douthit. 
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Recross-Examination 
By Mr. Taylor: 


Q. Well, Mr. Douthit, isn’t it a fact whether you 
intended to or not you do accentuate a particular 
part of a picture that was taken, don’t you? 

A. Well, I would hke to know what you mean 
by accentuate ? 

Q. Well, if you take a picture that is just, got 
a head and a part of the body and you take and 
blow this part that is just the head up to enor- 
mous proportion to show scars or wounds or bruises 
on it, isn’t that accentuating a certain part of that 
picture? 

A. That isn’t what I did. You said blew up the 
head, or [136] in regard to the body. Nothing that 
was whole in the picture was cut off. If the body or 
the head in this particular ease that you were hold- 
ing it was large, it was because that was the main, 
the Jogical, the only part of the body visible in the 
picture. 

QQ. Well, Mr. Douthit, isn’t that accentuating, if 
vou blow it up that big and then you cut it down to 
take a particular part of it, isn’t that accentuating? 

A. I didn’t cut the head down. 

~Q. J am not talking about the. head. I mean 
everything. 

A. All I did was cut off the extraneous portions, 

the portions not considered to me a part of the pic- 
tre. 
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Q. In other words, you were bringing them in, 
enlarging certain features of this to show this in- 
jury then? A. No. 

Q. Who told you to do it? 

Mr. Stevens: Just a minute, your Honor. I oh- 
ject to this, two questions without giving the wit- 
ness a chance to answer and ask that Mr. Taylor 
permit the witness to answer the question. 

The Court: Yes; I think the cross-examination 
is proper and I do think you had a double question 
there, Mr. Taylor. 

Mr. Taylor: I will withdraw the second one tem- 
porarily. [137] 

My. Douthit: Would you repeat the first one? 


(Thereupon, the reporter read the question. ) 


Mr. Douthit: If that was your question, no. 

Q. (By Mr. Taylor): You weren’t? 

A. I had no idea that it was going to be showed 
to the jury. Those as far as I was concerned were 
pictures Bill Trafton wanted. I did not inquire 
what they were for. 

Q. What did you think Bill Trafton was going 
to do with them, hang them in his den? 

A. Well, they could have. They have a deal at 
the Territorial Police where they have hung many 
of the pictures I have enlarged for them. 

Q. Are there any of these pictures then, these 
enlargements 1 to 6, Identifications would be 1 to 6 
that show the whole negative on here? 

A. I don’t know. If I could see the whole nega- 
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tive I could tell. I don’t know if any of those are 
even blown up out of proportion as you eall it. 

Q. You say there is some distortion on all of it? 

A. Very little bit of distortion, the normal 
amount. 

Q. But there is some distortion? 

A. You would have to explain what you mean 
by distortion. 

Q. You are a photographer? A. Yes. 

Q. Did you ever hear of distortion? [138] 

A. Yes; it means that I tilted the picture or 
something so that one portion will appear in a 
different relationship than it did in the original. 

Q. That is the practice indulged in by news- 
paper photographers, is it not? 

A. I do not know. It is not indulged in by me. 

Q. So then you would have to make a inspection 
of the negatives then before you could tell whether 
these pictures contained all that shows on those 
negatives, is that right? A. That is true. 

Mr. Tavlor: That’s all. 


Redirect Examination 
By Mr. Stevens: 


Q. You had the negatives before you when you 
developed these pictures, did you not? 

A. Yes, J had them. 

Q. You yourself went to the procedure to blow 
them up from the four by five to what size is this? 
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A. I believe that is eleven by fourteen, or four- 
teen by sixteen. I’m not sure which. 

@. And at that time during the process of en- 
larging the pictures, did you intentionally accentu- 
ate any portion of the enlargement? 

A. I didn’t. 

Q. You then reproduced the subject of the pic- 
ture which is obviously the body of a deceased 
woman? [139] 

A. That is the, I mean that is what I did. 

Q. The extraneous portions being the surround- 
ings in the funeral home and the walls? 

A. Cut out. 

Q. That did not fit on the paper, is that correct? 

A. That is true. The object was to show on that 
piece of paper as much of the picture as possible, of 
the original negative. 

Mr. Stevens: Thank you. Your witness, Mr. Tay- 
lor. 

Mr. Taylor: No more questions. 

Mr. Stevens: Thank you, Mr. Douthit. 


(Witness excused.) 
WILLIAM B. DE WALT 


a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. Will you state your name, please? 
A. William B. De Walt. 
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@. And what is your occupation, Mr. De Walt? 
A. City Policeman. 

Q. For the City of Fairbanks, Alaska? 

a Siihat’serreht, sir. 

Q@. How long have you been a city policeman? 

A. Approximately seven months. [140] 

Q. You working as a policeman in January of 
1955? A. I was. 

Q. Calling your attention to the 30th day of 
January, 1955, were you on duty on that day? 

A. I was. 

Q. And are vou acquainted with the Alibi Club 
in South Fairbanks? A. I am. 

Q. Did vou have occasion to go there while you 
were on duty on the 30th day of January, 1955? 

‘Aveeiedid, sit 

Q. What was the occasion ? 

A. There was an ambulance called to that ad- 
dress. the Alibi Club and it is routine for the City 
Patrol car to accompany the ambulance to such a 
eall and I did on that night. 

Q. Who was there at that time when you went 
to the Club? 

A. When I got, walked into the Club the two am- 
bulance attendants were putting Myrtle Cathey on 
the stretcher and Mr. Urban was also there. 

Q. What time was it when you went down there? 

A. Approximately nine-thirty that night. 

Q. Did vou have anv conversation with Myr. 
Urban at that time? A. Tait 
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@. And what was that conversation about? 

A. Well, I noticed the condition [141] 

Mr. Taylor: Just a moment, your Honor. I think 
the witness should be confined to answer to the con- 
versation, lay the proper foundation. 

The Court: That’s right, Mr. De Walt, you were 
asked what the conversation was. You may state 

Mr. De Walt: The conversation between Mr. 
Urban and I was concerning, I asked him how did 


Miss Cathey get beat up and what was the name at 
the time. At the time I didn’t know what her name 
was. I asked first her name. I got a name. I asked 
how did she, was she, get in the condition that she 
was in and he told me that she had been in a fight 
about three days previous to that and with another 
woman so at the time they just about completed 
putting her on the stretcher and I told him that I 
would, he wanted to accompany the ambulance to 
the hospital and I told bim I would see him later at 
the hospital so I escorted the ambulance to the hos- 
pital and when we got into the emergency room. 

Q@. (By Mr. Stevens): Just a minute. You 
went right to the hospital, did you? A. I did. 

Q. Did you see Mr. Urban again there? 

A. I did. 

Q. Was there anyone with him that time? 

A. No one other than the two ambulance at- 
tendants and the nurse who had come into the room, 
Myrtle Cathey and himself. [142] 

@. And did you continue the conversation with 
him at that time? A. I did. 
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Q. Would you tell us what the further conver- 
sation was concerning the same matter? 

A. I continued the conversation where we had 
left off. I asked him who was the person she had 
been in a fight with and he stated he didn’t know 
and I continued to try to get a description from the 
person he said didn’t know that. Did he have any 
idea what she looked like and he said he would 
probably know her if he saw her again and I kept 
asking him about the date and he still maintained it 
was approximately three days before that. That was 
all that he knew about it. 

Q. Did you ever have an opportunity to talk 
with Miss Cathey ? 

A. I did not. At the time when I saw hey she 
was unconscious. 

Q. Did you have any further connection with the 
deceased woman, Mr. De Walt, official status? 

A. I did the following Wednesday night. 

Q. Was that by way of investigation ? 

A. It was. 

Q. Then the two conversations that you had 
with Mr. Urban were both on the 30th day of Janu- 
ary? A. It was. 

Mr. Stevens: Thank you very much. Your wit- 
ness, Mr. Tavlor. [142-A] 


~] 
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Cross-Examination 
By Mr. Taylor: 


Q. Mr. De Walt, did you know that Mr. Urban 
had ealled a doctor for Miss Cathey nine days prior 
to the 30th of January? 

A. No, sir; I didn’t. I knew that he called for the 
doctor that day. 

Q. You didn’t know then that he had also called 
for the doctor on the 22nd day of January? 

A. No, sir; I didn’t know that at that time. 

@. And who else was there at the time you had 
the conversation with Mr. Urban? 

A. Well, as I recall the two ambulance attend- 
ants, Myrtle Cathey, of course, and myself. Now, 
if someone else was there they were in the back- 
ground, but I didn’t question anyone. No one was 
right in the foreground but those people that I 
know of. 

Q. Was that a casual conversation with Mr. Ur- 
ban? 

A. It was not a casual conversation. I was inves- 
tigating the matter. 

Q. Because a woman was being taken to the hos- 
pital you were investigating? 

A. Iwas investigating the cause of her condition. 

Q. You didn’t know, though, that that condition 
existed for ten days prior to that, did you? [143] 

A. I didn’t know it, no, sir. 

Q. Oh, you didn’t know that and isn't it a facet 
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that Mr. Urban said that that was ten days before? 

A. No, sir; he made it very distinctively because 
I repeated the question several times, both at the 
Club Alibi and at the hospital. 

@. Why did you repeat that question several 
times ? 

A. Well, I wanted to get a clear-cut picture of 
what happened. 

Q. Didn’t you get a clear-cut picture the first 
time? 

A. I did not get a clear-cut picture of just what 
happened. 

@. He said three days before, didn’t you get a 
clear-cut picture? 

A. Not only the three days, about the whole 
matter. I wanted him to review the whole matter. 

Q. He told you then she had got in a fight with 
some woman, is that right? A. That’s right. 

Q. Now, Mr. De Walt, could you tell me, you 
know of any reason that Mr. Urban who had had 
medical attention for this 


Mr. Stevens: I object to these self-serving state- 
ments on cross-examination, your Honor. 

The Court: I don’t know what his question [144] 
Is. 

Mr. Taylor: If the District Attorney will, please, 
refrain from interrupting I will get the question 
out. 

The Court: Proceed. 

Mr. Tavlor: May I proceed? 
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The Court: Proceed. 

Q. (By Mr. Taylor): Mr. De Walt, ean you 
think of any reason why Mr. Cathey, or Mr. Urban 
who had been attending Miss Cathey for a period of 
nine days prior to the time you went there would 
tell you that this thing had happened three days 
before, that she had been in a fight three days be- 
fore ? 

A. I couldn’t give you any substantial reason, 
sir. Any reason I would give you would be a matter 
of guesswork. 

Q. It would be merely conjecture or conclusion, 
would it not? A. ‘That’s right. 

My. Taylor: That’s all, Mr. De Walt. 

Mr. Stevens: Thank you, Mr. De Walt. Do you 
have any objections to excusing Mr. De Walt? 

Mr. Taylor: No, that’s all right. 

Mr. Stevens: Do you have any objection to My. 
De Walt staying in the courtroom, Mr. Taylor? 

My. Taylor: Well, I think he should conform to 
the rule. There might be some reason, we might want 
to call him back. [145] 

Mr. Stevens: Very well. 


(Witness excused.) 


The Court: Do you wish to proceed with another 
witness before recess? 

Mr. Stevens: I didn’t notice your Honor. Take a 
recess ? | 

The Court: Very well. Members of the jury, it 
is once more my duty to admonish you that it is 
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your duty not to discuss the subject matter of this 
trial with anyone; do not permit anyone to discuss 
it with you; and do not listen to any conversation 
concerning the subject matter of the trial; and do 
not form or express any opinion until the case is 
finally submitted to you. We will take a ten minute 
recess. 
Clerk of Court: Court is recessed for ten min- 
utes. 
(Thereupon, at 2:50 p.m., the Court took a 
recess until 3:00 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


The Clerk: Court is reconvened. 

The Court: Let the record again show the pres- 
ence of the defendant and his counsel; government 
attorneys. 

Mr. Taylor: We will stipulate that the jury is 
all present, your Honor. 

The Court: Thank you, Mr. Taylor. 

Mr. Stevens: The government will stipulate, 
your Honor. [146] 

The Court: Thank vou, Mr. Stevens. You may 
proceed. 

DONALD BYROM 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mz. Stevens: 


Q. Will vou state your name, please? 
A. Donald Byrom. 
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And where do you live, Mr. Byrom? 

1225 Ninth, City of Fairbanks, Alaska. 

And what is your occupation now, sir? 

I am a bartender right now. 

What was your occupation in January of 
1955, this year? 

A. I was a police officer for the City of Fair- 
banks, Fairbanks, Alaska. 

Q. And were you working as a police officer 
on the morning of the 31st of January of this year? 

A. I was. 

Q. On that morning did you come in contact 
with the name of Myrtle Cathey? A. I did. 

Q. How was that, sir? 

A. I came on duty at midnight the 30th and 3ist, 
from midnight to eight shift. Upon my arriving at 
the station I was informed by Officer De Walt and 
Officer Goodfellow, the [147] Territorial Police that 
they had taken this woman to the hospital and they 
gave me the name of Myrtle Patricia Cathey. At 
that time I resumed my regular patrol. 

Q. Did you ever have contact with that subject 
on your duties that day? A. I did. 

Q. What time was that? 

A. Approximately one-forty in the morning of 
the 31st I received a call over the radio that the 
woman in question, that had been told me earlier 
had died at St. Joseph’s Hospital, in order for me 
to come to the station, pick up the death report and 
go to St. Joseph’s Hospital, which I did. Upon ar- 
tiving there I went to the third floor, second or 
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third, and at that time I came in contact with Doctor 
Anderson. I started making out the death report of 
the deceased. Doctor Anderson gave me some infor- 
mation of the—— 

Q. That would be a matter of hearsay, Mr. By- 
rom. Did you see Mr. Urban that evening? 

ae Tncdid, six, 

@. When did you see him? 

A. Isaw him at my arrival at the hospital when 
I was talking to the doctor. 

Q. At any time did you have a discussion with 
Mr. Urban that evening? A. TI did. 

Q. When was that? [148] 

A. Just right after the Doctor had talked to me 
Mr. Urban was standing right there. 

Q. And was the Doctor present while you had the 
conversation ? 

A. He was present during the first part of the 
conversation. 

Q. Where did the conversation take place? 

A. Right in front of the desk, oh, I don’t re- 
member whether it was the second or third floor. 

Q. And what was the conversation that you had 
with Mr. Urban? 

A. Well, my first part of the conversation with 
Mr. Urban was when I was making out the death 
report, trying to find out the next of kin to be noti- 
fied. 

Q. And what was the rest of the conversation? 

A. The rest of the conversation got into, I was 
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talking to him and it related to her from the Alibi 
Club and I asked him at that time where it took 
place at, the beating took place at and he told me 
out at the joint. 

@. And did you have any further conversation at 
that time ? AP did: 

Q. What was that? 

A. And I says, well, do you know who done the 
beating and he says, “I don’t know the person’s 
name.’’ It was a women, I don’t know the deserip- 
tion of the woman; I don’t [149] know anything 
about the woman except I would know her again if 
1 would see her. 

Q. And what did you do following that conver- 
sation ? 

A. Following that conversation the Doctor had 
asked me just prior to that if I wanted to view the 
body. At that time I was talking to Mr. Urban and 
the Doctor had left and the two nurses that testified 
here this morning, I don’t remember exact names 
now, they told me to come with them, and I went 
with, up with them to the room where the deceased 
was. At that time I viewed the body and seen what 
the shape it was in and the bruises and the marks. 
At that time I walked back out of the room to the 
telephone and notified the station right away to have 
a Territorial Officer to come down and take photo- 
graphs and to notify Sergeant Wirth, who is the 
investigating officer on any case of such. 

@. And then did Mr. Wirth later take over the 
investigation on behalf of the City? 
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A. Yes, sir, when they got in contact with Mr. 
With I already had been talking with Mr. Good- 
fellow and then Sergeant Wirth came in and I asked 
him if he wanted me to take him. 

Mr. Taylor: Just a moment. We are going to 
object to the conversation with Sergeant Wirth. 

The Court: Sustained. 

Mr. Stevens: I believe that is all. That is all. 
Thank you. Your Witness, Mr. Taylor. [150] 


Cross-Examination 
By Mr. Taylor: 


@. Did you say you made out the death report, 
Mr. Byrom? 

A. I did, sir, for our files and for the notification 
of next of kin. 

Q. Did it have the cause of death on it? 

A. The cause of death, no, sir. I left that blank 
because at that time there was nothing definite on it, 
sir. 

Q. So it actually wasn’t a death report then, was 
it? 

A. Yes, sir, it was. If I am not mistaken, Mr. 
Taylor, I’m sorry, I think I put down due to a 
beating. 

Q. That was a conclusion on your part, wasn’t 
it? A. Yes, sir. 

Q. You didn’t know at that time that she had 
died of a hemorrhage of the brain, did you? 

A. No, sir, I did not. 

Q. You found that out later? 
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A. No, sir; I have not yet. 
Mr. Taylor: That is all, Mr. Byrom. 


(Witness excused.) 


SHERRY RENAE YENDES 
a witness called in behalt of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Would you tell us your name, please? [151] 
Sherry Renae Yendes. 

And where do you live, Miss Yendes? 
Pardon? 

Where do you live? 

3 Antoinette, in Lometa. 

Do you know Mr. Urban? 

Yes; I knew Mr. Urban outside. 

How long have you known him ? 


rFOrPOPOPOoOPS 


I have been a very casual acquaintance with 
him for, I would say about six or seven years. 

Q. Do you know, are you acquainted with his 
place of business, the Alibi Club? A. Pardon? 

Q. Are you asquainted with his place of business, 
the Alibi Club? 

A. JI still can’t hear you. 

Q. Sorry. Do you know his place of business, 
the Alibi Club? A. Yes. 

@. Have you ever been there? 

A. Yes, several times. 
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Q. Could you tell us, do you know were you there 
on or about the 22nd day of January of this year? 

A. Yes, I was. 

Q. What time did you go there? [152] 

A. Well, it was after the bars had closed down- 
town about, [ would say, I stayed downtown until 
the bars closed. I was in the Riverside until it closed 
and then I went out and stopped at the Talk of the 
Town to see Pat Chase, and I had a drink with 
Pat and I went on out to the Alibi. 

Q. Was Mr. Urban there? 

A. Yes; he was working behind the bar. 

Q. Was there anyone else there at that time? 

A. I believe there was one or two other people 
in there when I went in. 

Q. Did you know Pat Cathey? 

A. Yes; I met her last fall when I came back 
from the country. 

Q. Do you know whether or not she was there 
on the evening of the 22nd? 

A. No, I don’t. I met her in October. 

Q. That is the 22nd of January, was she there 
when you went there this night? 

A. When I went in? No, she wasn’t. 

Q. How long did you stay at the Alibi Club? 

A. Well, when I went in I asked Curley where 
Pat was. He said she was out drinking, she was 
down at the Plavers. So I had a drink with him and 
then he said that we would go down there after 
while, he was going to close later so J went up to 
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the Top Hat and had a drink with Chuck and then 
I came [153] back down and picked Curley up, took 
him down. We stopped at the Nugget and had a 
drink with June and then we went on down to the 
Players Club. 

Q. Do you remember what time that was? 

A. No, but it must have been around three 
o’clock I would say, or so. 

Q. That was three a.m.? A. Yes. 

Q. What did you do when you got to the Players 
Club ? 

A. Curley and I walked in and Pat was sitting 
there with someone else when we came in, and 
Curley and I sat down and we all had a drink and 
Curley said that he thought that Pat should go 
home, and Pat said she didn’t care to go home right 
then. 

Q. What occurred after that, if anything? 

A. Pardon? 

Q. What happened after that? 

A. Well, he, she said that she didn’t eare to go, 
and he said well, he figured she had had enough to 
drink and she should go so he took her by the arm 
and took her off the stool and took her out. 

Q. And what did you do after that? 

A. After they left why there was another girl 
there. I finished my drink and I drove this other 
girl down to the Cowtown and then. I went on home. 

@. Did you see Mr. Urban when he pulled Miss 
Cathey off [154] the, did you see Mr. Urban when 
he pulled Miss Cathey off the stool? ae 
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A. Well, I was standing right there with him. 
He took her by the arm and—— 

My. Taylor: Just a moment. Just a moment. 
Just a moment. 1 am going to object to the question 
as leading, your Honor, ask that the answer be 
stricken. 

The Court: The—— 

Mr. Taylor: ‘The jury be instructed to disregard 
the testimony. 

The Court: Yes, the answer will be stricken and 
the objection sustained. 

Mr. Stevens: You will have a difficult time, Mr. 
Taylor, Miss Yendes can’t hear you. If you would 
like to object maybe you should come up here also. 

Mr. Taylor: Maybe with my hoarseness I had 
better. 

Q. (By Mr. Stevens): What did you do when 
you went into the Players Club? 

A. Curley and I walked into the Players Club 
and we sat down. Pat was sitting there with some- 
body else and he said that we all had a drink and 
then he asked Pat to go home and she said that she 
didn’t want to go home, so he grabbed her by the 
arm and said, well, I think you should and said 
something else, but. 

What else did he say ? [155] 

Well, he called her a name. 

What name did he call her? 

He called her a bitch. 

And did you see him, or did you-—— 


OPore 
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Mr. Taylor: Just a moment. 

Mr. Stevens: I think this is a repeat. May I 
finish my question this time, your Honor. 

The Court: There is nothing before the Court. I 
think you are questioning the witness, Mr. Stevens. 

Q. (By Mr. Stevens): Did you see them after 
that ? 

A. No, I never saw Pat after that. 

Q. Where were you when this took place that 
you just told us, were you still at the bar? 

A. When this took place? 

@. Yes. ee Nes. 

@. And what did you do when they left? 

A. Well, I finished my drink and I walked out- 
side because I knew that they didn’t have a ear or 
anything because I had driven Curley down and I 
was going to drive them home, but they were gone, 
so I figured they had taken a eab. 

Mr. Stevens: Thank you very much. Your wit- 
ness, Mi. Taylor. 


Cross-Examination 
By Mr. Taylor: [156] 


Q@. Miss Yendes, what was Pat Cathey’s con- 
dition at the time that Mr. Urban, what was Pat’s 
condition as to sobriety when you and Mr. Urban 
went to the Player’s 

A. Well, I don’t understand you. 

Q. Well, was Pat Cathey drunk or sober when 
you saw her at the Player’s? 
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A. When I saw her at the Players she was pretty 
well drunk. 

Q. And drunk enough that she should go home? 

A. No. I had been drinking. 

Q. No, I mean was she drunk enough that she 
should be taken home? A. Yes. 

Mr. Taylor: That’s all. 


Redirect Examination 
By Mr. Stevens: 


Q. What was your condition at that time, had 
you been drinking also? 

A. Yes, I had been drinking a little in the eve- 
ning and then T had a few drinks with them. 

Q. And what was Mr. Urban’s condition? 

A. He had had a few drinks but I wouldn’t say 
that he would be drunk. 

Mr. Stevens: Thank you. 

Mr. Tavlor: That is all. 


(Witness excused.) [157] 


The Court: Will counsel, please, approach the 
bench. 
(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the hearing of the jury:) 


The Court: The Court at all times has been re- 
luctant to interfere in the trial of a case and the 
examination of the witnesses and I am just wonder- 
ing whether it would be well to recall this last wit- 
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ness or not to show whether there were any marks 
or abrasions on Miss Cathey at that time, or maybe 
the government has other witnesses. It can’t help 
but strike the Court as maybe being quite perti- 
nent due to the hour. As I say, the Court doesn’t 
know what other witnesses the government may 
have. I wish to make that comment and do as you 
hke. 

Mr. Stevens: The next witness that is coming, 
your Honor, was to cover that point. 

Mr. Taylor: I doubt very much if there is any 
necessity of recalling this witness. 

The Court: Very well. 


(Thereupon, the attorneys withdrew from 
the bench and the following proceedings were 
had in the hearing of the jury:) 


Mr. Stevens: Again I apologize to the Court for 
the delay. The witness is on call and did not come 
up. 

The Court: Very well, Mr. Stevens. [158] 

Mr. Stevens: Your Honor, there is a matter I 
would like to take up out of the hearing of the 
jury any way, if the Court would permit that per- 
haps we could take it up at the bench if the Court 
would prefer. . 

The Court: J could excuse the jury if you 
thought it might be five or ten minutes before the 
witness is ready. 

Mr. Stevens: I believe—— 

The Court: J will excuse the jury and we can 
take up that matter. Members of the jury, once 
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more I admonish you that you are not to discuss 
the subject matter of this trial with anyone; do not 
let anyone discuss it with you; do not listen to any 
conversation concerning the subject of the trial; do 
not form or express any opinion until the case is 
finally submitted to you. You are excused for ten 
minutes. 


(Thereupon, the jury withdrew from the 
courtroom and the following proceedings were 
had out of the hearing and presence of the 
Jury :) 

Mr. Stevens: Your Honor, we have a witness 
subpoenaed for the government who appeared before 
the grand jury and has been served with a subpoena 
to appear here. She was actually served with a sub- 
poena to appear here last Monday and has failed to 
report into our office and we now have information, 
although not completely substantiated, that she is 
no longer in the Territory and we would like to 
ask the Court to consider Rule 17 and issue a con- 
tempt citation for [159] this witness to appear. 

The Court: Based upon the statement of the 
government attorney, the Court will issue such. 

Mr. Stevens: Would the Court prefer to see the 
service of the Marshal on the subject? 

The Court: I believe that I may take the word 
of the United States Attorney on that subject. 

Mr. Stevens: Thank you, your Honor. Then if, 
I do not know what the Court would like to do. I 
would prefer to keep the matter with the least no- 
toriety possible. I will provide the Court with the 
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name of the individual and shall we prepare the 
citation from our office, your Honor? 

The Court: You may prepare it and issue. 

Mr. Stevens: Thank you. 

Mr. Taylor: If the Court please, I believe we 
would like to know which witness it is. 

Mr. Stevens: I will be glad to tell Mr. Taylor 
and give him a copy of the citation. 

The Court: Satisfactory, Mr. Taylor? 

Mr. Taylor: That is all right. 

The Court: Now, gentlemen, shall we take a five 
minute recess? 

The Clerk: Court is recessed for five minutes. 


(Thereupon, at 3:50 p.m., the Court took a 
recess until 3:55 p.m., at which time it recon- 
vened and the trial of this cause was [160] re- 
sumed. ) 


The Clerk: Court is reconvened. 

The Court: Let the record again show the pres- 
ence of the defendant and his counsel; and the gov- 
ernment attorney. 

Mr. Taylor: We will stipulate as to the presence 
of the jury, your Honor. 

Mr. Stevens: We will also. 

The Court: Very well. Proceed. 
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GEORGE E. HARETOS 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. Will you state your name, please? 

A. George E. Haretos. 

Q. Where do you live, Mr. Haretos? 

A. Lacey Street Hotel. 

Q. Here in Fairbanks? A. Fairbanks. 

Q. Did you know Pat Cathey? A. I did. 
Q 


. And when is the last time you saw Pat 
Cathey ? 

A. Somewhere in the last part of January or 
around the first week in February. 

@. And where was that? 

A. At the Players Club. [161] 

Q. Is that the Club out on Gaffney? 

A. Yes, it is. 
Q. What time was it when you saw her there? 

A. Oh, early in the morning, somewhere around 
{wo-thirty, two o’clock. 

Q. Who else was there, if there was anyone? 

A. Well, the fellow I was with, Jim Murray. 

Q. Were there any other people in the bar? 

A. Well, there were several there but I didn’t 
know them outside the bartender, of course. 

Q. Did vou see Pat Cathey there yourself? 

A. I was sitting next to her. 

Q. And where was that? 
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A. On the right side of the bar as you go in. 

Q. How long were you there at the bar with her? 

A. Possibly forty-five minutes, an hour and fif- 
teen minutes. 

Q. Did you notice her appearance at all? 

A. No, she looked all right. I mean I didn’t see 
nothing wrong with her. 

Q. Was there anything wrong with her lips at 


the time? A. Not that I noticed. 
@. Did you notice any bruises on her nose? 
A. No, sir. 
Q. Were you with her? A. No. [162] 
Q. Had you known her before that night? 
A. Yes. 
Q. Well, while you were there at the bar, did you 


buy her a drink or anything like that? 

A. I did. 

Q. Did you see her leave at any time? 

A. Yes, I see her go out with somebody, but I 
didn’t recognize the fellow she went out with, and I 
didn’t know there was any trouble of any sort, but 
the girl did try to come in the door. She did get in. 

@. Just a mnute, you said she left the Players 
Club, did she; she went outside? 

A. Yeah, she went outside with somebody. I 
didn’t notice who she went out with. 

Q. Then what happened after that? 

A. She tried to come back in again. She got in- 
side the door and that is as far as she got, an arm 
reached in and pulled her out. 

Q. What did you do at that time? 


176 Leon D. Urban vs. 


(Testimony of George E. Haretos.) 

A. Well, I seen somebody trying to take her by 
force so I got up to help her and I was told, I was 
called back and told be careful, it might be more 
than one party out there, so the time it took Micky 
to warn me to be careful and the time I got out 
there, all I seen was a cab pulling away with some- 
body beating this girl up behind in the back seat 
of the cab. [163] 

@. Did you see what kind of a cab it was? 

A. Well, it was gray and blue, kind of a light 
gray top and blue body. 

Q. And Pat and whoever this was that she was 
with at the time, did you see them outside the 
Players Club? 

A. No, they were already in the cab by the time 
I got out there. The cab was pulling away. 

@. How long had you known her before that 
night ? 

A. Oh, I would say some time during the early 
fall of 754. 

@. Did you see her around the Players Club be- 
fore? A. Oh, yes. 

Q. What type of person was, was she when she 
was at the Plavers Club? 

A. Oh, I would say she was quite a drinking 
girl. 

Q. Did you notice her, the appearance of her 
elothing on the night that you saw her the last time? 

A. Yes, she was neat. 

Mr. Stevens: Your Witness, Mr. Taylor. 
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Cross-Examination 
By Mr. Taylor: 


What time did you go to the Players Club? 
I beg your pardon. 
What time did you go to the Players Club? 
Oh, sometime after midnight. [164] 
What time did you say this affair took place? 
. To the best of my knowledge between twelve- 
forty-five, twelve-fifteen, one-thirty, somewhere 
around there, two o’clock. 

@. Had you had several drinks while you were 
there? A. Possibly. 

Q. What were you drinking? 

A. Well, a tall glass of chowder. 

Q. What was that drink? 

A. Old Chowder, high-ball. 

Q. What proof is that? A. Eighty-six six. 

Q. You drink quite a lot? 

A. Oh, I wouldn’t say so. 

Q. You say you would or you wouldn’t? 

A. Well, I don’t over-indulge, if that is what 
you mean. 

Q. Had you had several that night? 

A. Possibly. 

Q. Where had you been prior to going to the 
Players Club? 

A. Out, out to lunch I believe, or dinner. 

Q. Did you have some drinks with your dinner? 

A. I believe I had a martini. 


bOPOoPS 
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Q. And where did you have dinner? 

A. At Jimmy Lees, I believe. 

Q. Do you recall in a specific number the amount 
of [165] drinks that you had had that evening? 

ee o, I don’t believe I ever counted my drinks. 

Q. What time did you go out for dinner? 

A. Late, possibly ten-thirty. 

Q. Did you have some special interest in Pat 
Cathey ? A. No, none whatsoever. 

Q. Are you a married man? A. No. 

Q. Did you, could you explain to the Court and 
Jury your reason for observing her so closely? 

A. Well, she was a congenial person and I did 
know her. I mean I had met her in there in the 
Players. She used to be in the Players Club quite 
a bit. She used to go around with this entertainer by 
by the name of Ted Taylor when he was doing the 
show at the Talk of the Town and I was acquainted 
with him and I got acquainted with her also. 

Q@. You say that fellow’s name was Ted Taylor? 

A. I believe so. 

Q. How long did you say you had known her 
prior to this time? A. Early last fall of 54. 

Q. Early, that would be September? 

A. Somewhere around September, October. 

Q. And did you know her here in Fairbanks? 

A. That is the only place I ever knew HAT was 
in Fairbanks. [166] 

Q. You didn’t know her prior to coming to 
Fairbanks? A. GN, 

Q. You say that was in September? 
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A. I can’t be definite. Sometime in the fall. 
Q. Could it have been late as November? 
A. Possibly. 

Q. How did you happen to meet her? 

“Aw At the bar. 

Q. 


Which bar, do you recall ? 

A. Either the Talk of the Town or the Players 
Club. 

@. How many times did you see her during pur 
acquaintanceship ? 

A. Oh, possibly a dozen times. 

Q. <A dozen times, and during all of those times 
would you say she was a congenial person? 

A. Well, with me she was. 

Q. Did you ever see her when she wasn’t con- 
genial with any person? 

A. Can’t recall if I ever have. 

Q. Did you ever see her in any fights or in any 
quarrels with any person? 

A. No, sir, I never saw that. 

Q. Now, you stated that you saw her leave; 
was she staggering somewhat when she left? 

A. No. 

Q. She wasn’t staggering? [167] 

A. If she was staggering she certainly walked 
pretty straight. 

Q. You made the statement during direct ex- 
amination, she was quite a drinking girl? 

A. Yes; she tipped quite a few glasses. 

Q. And had she tipped quite a few glasses this 
particular evening? 
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A. She wasn’t, no, she didn’t. 

Q. Beg your pardon? 

A. She didn’t. No, she didn’t. She had several 
drinks but she wasn’t intoxicated. She had no ap- 
pearance of being intoxicated. 

@. You observed her very closely and you say 
she was not intoxicated that evening, is that your 
testimony ? 

A. I said she didn’t appear to be intoxicated. 
Whether she was or not, I didn’t take her out and 
make her walk a straight line. 

Q. You saw her tip several glasses on that eve- 
ning ? A. That is correct. 

@. You have an estimate as to how many? 

A. I beg vour pardon. 

Q. You have an estimate as to how many glasses 
you saw her tip that evening? 

A. No. She probably had two or three. 

Q. Two or three? 

A. That is that I noticed. After all, I wasn% 
paying [168] no direct attention to her. 

Q. Did you see her and the party she was with, 
go out the door? 

A. T seen, I see two people go out. I see two, 
this Cathey girl and some man go out together. 

Q. And you watched them go out? 

A. Yes, I watched them go out. 

Q. And then you saw her again after that? 

A. Yes; but in a few minutes or less, more or 


Q. It was minutes you saw her? 
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A. I can’t say. All I know is she tried to get 
back in the door again. She was pulled back out 
bodily. 

Q. While you were observing this, did you notice 
anyone else going out the door? A. No. 

Q. Did you see any other person leave immedi- 
ately prior to her coming back in or immediately 
after her coming back in and being taken out? 

A. No. 

Q. Didn’t see anyone leave at all? 

A. No, except them two people that left, I mean 
Cathey and the man she went out with. 

Q. Weren’t there other women in the Plavers 
Club that evening? 

A. Well, there was a gir] that worked there by 
the name [169] of, I believe her name is Catherine 
Coffin. I don’t know if she was there at the present 
time, at that present moment. 

Q. Did you happen to see a tall, blonde girl in 
there that evening? 

A. Oh, ves, ves, I did. 

Q. And did you see her leave? 

A. No, I didn’t see her leave. 

Q. Do you know when she came in? 

A. Well, as I recall this Cathey girl come in with 
this other party. There was a, three people includ- 
ing Cathey. This blonde girl and another man and 
Cathey. 

Q. The blonde girl then you refer to, came in 
with Pat Cathey ? A. That is correct. 
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Q. Did she leave and come back to your knowl- 
edge? 

A. No, not to my knowledge, sir. What did hap- 
pen was the other people stayed there and Cathey 
and this other man went out. 

@. Did you see the man that Pat Cathey went 
out with come in? A. Yes, I seen him. 

Q. Did he come in alone? 

A. Yes, I believe he come in alone. I didn’t pay 
no particular attention to him. I didn’t recognize 
him. 

@. You don’t know then whether he came in with 
a party [170] or not, with a group of people or one 
other person or not? 

A. Are you talking about the a that brought 
the girls in, or the fellow that came in later? 

Q. The fellow that came in and took Pat Cathey 
out? 

A. No, he didn’t come in with a party. 

Q. Did he come in with any other person to 
vour knowledge? A. No. 

Q. You can be sure that he didn’t? 

A. Reasonably sure. I didn’t see anybody come 
in with him. 

@. Were you looking the women over in the 
place that mght pretty well? 

A. No, because I know them all. Some stranger 
1 might have. 

Q. By that statement you know them all, you 
mean that vou know all of the women in Fairbanks ? 

A. Well, I lived in this town for the past seven 
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or eight years and after all, it is a small community. 

Q. And of the people that come in and out of the 
service here and of the people who come in and 
out through the business season, working season, 
you know the women or you imply: that. vou, know 
all the women that might come in and out of there? 

A. I am not implying I know them all, but if T 
met a person once, I remember I met them and after 
all, you do meet quite a few people here, everybody 
coming and going. [171] 

Q@. You mean by that—you mean that you would 
know the people who habituated or fairly regular 
customers of the Players Club, is that it? 

A. That is about the size of it. 

Q. You didn’t see the party that Pat Cathey 
went out with that evening come in with any other 
person, is that correct? 

A. I, in other words you tell me that the party 
that she went out with didn’t come in with anybody 
else, is that what you are implying, too? 

@. I am asking you, did he or did he not come 
in with another person ? | 

A. I didn’t see him come in with another per- 
pole 

Mr. Miller: I believe that is all the questions I 
have. 

_ Mr. Stevens: Thank you. That ds all. Thank 
you very much. 


(Witness exensed.) 
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ROSE McGRAW 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. Would you state your name, please? 

A. Rose McGraw. [172] 

My. Taylor: What is the name? 

Mrs. McGraw: Rose McGraw. 

Q. (By Mr. Stevens): Where do you live, Mrs. 


McGraw? A. Golden Heart Trailer Court. 
Q. That is here in Fairbanks, is it? 
A. Yes. 
Q. Did you know Pat Cathey? A. Yes. 
@. And do you know Mr. Urban? A. Yes. 
Q. Do you know where Pat Cathey lived during 


the last. period when she was alive? 

A. She was hving at the Alibi. 

@. And where was that in the Alibi? 

A. In the back room. 

Q. Where is that room located in relation to the 
bar, 1f vou know? 

A. Going in it would be the left of the bar. 

Q. How long did you know Pat Cathey? 

A. We met about the first of November, 754. 

Q. 1954? A. 54. 

Q. And how long have vou known Mr. Urban? 

A. We met him at the same time. [173] 

Q. By we? A. My husband and I. 

Q. Did you know them well? 
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A. Fairly well. We went to the Alibi quite a bit. 

Q. What did you do when you were at the Alibi, 
just generally when you went there? 

A. Usually sat and talked and had a few drinks. 

Q. Were you ever in this room that you stated 
that Miss Cathey lived in? A. Just once. 

Q@. And when was that? 

A. About a month prior to when Pat died. 

Mr. Taylor: Pardon me, prior to what? 

Mrs. McGraw: About a month before Pat died. 

Q. (By Mr. Stevens): Were you there at the 
Alibi Club during the month of January? 

A. Yes, we were. 

Q. Do you recall any of those occasions when 
you went there? 

A. We were there the Friday and the Saturday 
night before she died. 

Q. On Friday night before she died, what time 
did you go there? 

A. Around six o’clock in the evening. [174] 

@. Was there anyone else there when you went 
there ? A. I don’t remember. 

Q. By we? 

A. My husband and I. Curly was there. Curly 
was tending bar. 

Q. Did you see Pat Cathey at that time? 

A. No, we heard her in the back room. 

Q. What did you hear? 

A. She sounded like she was sick. She wasn’t 
talking right and she was moaning and groaning. 
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Q. Did you have any conversation with Mr. Ur- 
ban at that time? 

A. Yes, we asked him how come he had been 
closed and what was the matter with Pat. 

Q. And what did he tell you at that time? 

A. He said they had both 

Mr. Taylor: Just a moment, please. If the 
Court please, before we proceed any further I would 
like to have the date of this conversation established 
a little closer. She has stated on a Friday but not 
what day of the month it happened. 

Mrs. McGraw: I believe that was the 26th of 
January. That was the Friday before she died. 

Mr. Stevens: ‘T'hank you. Now would you tell 
us the conversation, please? [175] 

Mr. Taylor: Well, what date did she die? What 
day of the week did she die? 

The Court: Mr. Taylor, as I understand it, the 
witness has testified that this occasion was Friday, 
the Friday before Cathey died. That is her state- 
ment. You may proceed. 

Q. (By Mr. Stevens): Would you tell us the 
conversation, please? 

A. Curly said that he and Pat had both been 
sick with the stomach flu and Pat was in bed with 
the stomach flu. ; 

Q. Was there any further conversation at that 
time? 

A. I said was she awfully sick and he said no, 
she was just lazy and pretty soon he said he would 
shut her up and he went im and got, went over to 
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the cash register and got a bottle of pills and he 
said the Doctor had left those for her and went back 
to the back room with one of those pills and she 
shut up. 

Q. Did you, did you hear any conversation or 
any words that Mr. Urban said that night to Miss 
Cathey ? A. No. 

Q. How long were you in there? 

A. About an hour. 

Q. Did you go in to see Miss Cathey ? 

A. No. I asked him if I could see her and he 
said no, she wasn’t covered up. 

Q. Did you, what else went on that night while 
you were [176] there, the Friday night, was there 
anything else that occurred ? 

A. Meaning what? 

Q. Did you hear anything further, or 

A. Just after he took the pills in she shut up 
immediately so that it seemed like awfully quick for 
just taking a pill. 

Mr. Miller: If the Court please, J am going to 
object to the answer and ask that it be stricken 
upon the grounds that it is a mere presumption and 
conclusion that should not be allowed. 

The Court: I will strike that portion that says 
it seemed awfully quick, just taking a pill. 

Q. (By Mr. Stevens): You stated you heard 
some noises from the room? A. Yes. 

Q. And other than the moaning you heard, did 
you hear any other sound ? 

A. She was moaning and it sounded like she 
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was kicking the wall or something. She didn’t sound 
conscious. 

Q. You stated that you returned there the next 
evening ? A. Yes. 
What time was that? 
About seven o’clock the next evening. 
Was your husband with you again then? 
Yes, my husband was with me. [177] 
And was Mr. Urban there? 
Yes, he was. 
What occurred that evening, if anything? 
Well, we went back that evening because we 
were wondering how she was and she hadn’t sounded 
just right to us for just having stomach flu and we 
were wondering how she was and if she was hetter. 
We asked Curly if she was better. He said yes, she 
was, She had been sitting up but she was still moan- 
ing and groaning and kicking and carrying on. I 
asked him what was the matter. He said she just 
wanted a drink of water, wanted him to come in and 
cover her up. 
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That was on Saturday night? A. Yes. 
Did you see her on Saturday night? 
No, we didn’t. 


How long did you stay Saturday night? 
Not very long. 
Do you know where Mr. Urban lived during 
that time? 

A. As far as I know he was living at the Alibi, 
too. 

Q. You stated that some part of the discussion 
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pertained to having the club open? A. Yes. 

Q. Which night was that? 

A. Friday night I am quite sure. 

Q. And what was that part of the [178] conver- 
sation ? 

A. He said that they had been closed for a week 
because that they both had stomach flu and had 
been sick and they had had the doctor out and he 
was feeling better. 

Mr. Stevens: Thank you very much, Mrs. Me- 
Graw. Your witness, Mr. Miller. 

Mr. Miller: We have no questions. 


(Witness excused.) 


Mr. Stevens: Call Mr. Jennings. 


MARVIN 'T. JENNINGS 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Would you state your name for us, please? 
Marvin Thomas Jennings. 

Where do you live, Mr. Jennings? 
Twenty-second and Lisga. 

What is your business ? 

I am driving a cab now. 

Who for? A. Radio. 

Were you driving Radio Cab in January of 
this year? Ave Vids, Sik: 
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Q. Do you know Mr. Urban? 

A. L know him as Curly, yes, sir. 

Q. As Curly Urban or just as Curly? [179] 

A. Just as Curly. 

Q. It is the same Mr. Urban that is here now? 

A. Yes. 

Q. During the month of January did you have 
him as a passenger in your cab? A. Yes, sir. 

Q. Where did you pick him up? 

A. In front of the Players Club. 

@. You remember what time it was? 

A. Oh, it was early in the morning. 

Q. Was there anyone with him? 

A. Yes, sir. 

@. Where were you at the time he got in the 
eab? A. I was in the cab myself asleep. 

@. And what happened when he came to the cab? 

A. Well, I woke up. The door was opened and 


he was putting a woman in the back seat and he 
pushed in on the seat and I told him wait a minute, 
and I had, 1 would have him slide over in the seat 
and [ did and he got in. 


Q. 


What did you do then? 


A. Then I started back out and he said twenty- 
third street. 


Q. And vou were parked in front of the Play- 
ers Club? A. Yes, siz. 

Q. What is the street out there? [180] 

A. Gaffnev and Cushman. 

Q. Is that about Fourteenth ? 

A. It would be Thirteenth Street, I guess. 


United States of America 191 


(Testimony of Marvin T. Jennings. ) 

Q. And what occurred, if anything, as vou pro- 
ceeded ? 

A. Well, I started toward Twenty-third Strect 
and he mentioned something about her not setting 
with him at the bar and he started cussing her and 
he hit her a few times. 

Q. And did you hear what was going on in the 
back? 

A. I heard him hit her. I didn’t see him hit her, 
but I heard him hit her. 

Q. Did you hear any other sound ? 

A. Oh, she was groaning or crying or something. 
I don’t know which. 

Q. What else occurred as you went along that 
you remember ? 

A. Oh, he knocked her down on the floorboard 
and told her to stay there. Then he picked her up, 
put her back up on the seat, I guess, and he knocked 
her up against the door once. 

Q. And how long would you say that trip took 
you from Thirteenth to Twenty-third ? 

Oh, approximately five minutes. 

Where did you go to at Twenty-third ? 
Alibi. 

The Alibi Club? A. Yes, sir. [181] 

And what happened there ? | 

‘Well, he said, he give me three dollars and 
said wait until I unlock the door, and he unlocked 
the door and he came back and got her out of the 
eab and pulled her in. 

Q. How did he get her out of the cab? 
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By her hair. 
How did he pull her in? 
By her hair. 
Did you watch this take place? 
Y ésh sit 
And then what occurred ? 
Then I backed out and came on to town, I 
guess. I don’t know where I went from there. 
Q. Did you see them enter the Alibi Club? 
A. Yes, sir. 
Q. When you first were aware of these people 
getting in the car, did you observe the woman at all? 
A. No, I don’t, I don’t remember paying any 
strict attention to it, no. 
@. Did you help him? 
A. I helped him slide her over on the seat, yes, 
sir. 
Q. Did you hear anything that was said in the 
back seat on the way down? 
A. Nothing other than something about her not 
setting with him at the bar. That was all. [182] 
Q. Did you see her as she got out of the cab? 
A. Yes, sir. 
Q. What did you see at that time? 
A. Well, she was setting on the back seat and 
she had blood on her face and run down her clothes. 
Q. Was there a light in the back of your eab at 
that time? Ay Yea) sim 
Q. When did it come on? 
A. When the door was opened. 
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@. Did you see her attempt to walk at any time? 
A. "Nio; sim 
Q. Did you observe her condition as she got out? 
A. She seemed to be passed out. 
Q. And what was the ground condition out there 
at that time, was there snow on the ground? 
A. Truthfully, I don’t remember. 
Q. Did you report this trip in? 
A. Yes, sir. 
Q. At approximately what time in the morning 
was it, do you remember? 
A. I don’t know, around three or four, I guess. 
Q. What was the number of your cab? 
A. No. 20, Radio. 
Q. Did you notice her appearance as you helped 
slide her [183] over on the seat? 
No, sir, I didn’t. 
Did you notice any blood at that time? 
No, sir, I didn’t. 
What color is your cab? 
Blue and gray. 
Did you know the woman? 
I knew her as Pat. 
Had you seen her before? 
Yes, sir, I seen her at the Alibi Club. 
Do you know whether or not she had any 
connection with the Alibi Club? 
A. No, I didn’t. 
Q. You just seen her there? 
A. I thought she was Curly’s wife. 
Q. At that time did you think that? 
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A. Yes, sir. 
Mr. Stevens: Your witness, Mr. Taylor. 


Cross-Examination 
By Mr. Miller: 


Q. How long did it take you to travel from the 
Players Club to the Alibi Club, Mr. Jennings? 

A. Approximately five minutes. 

Q. Did you testify previously on direct examina- 
tion that you helped Curly put Pat Cathey in the 
back of your cab? [184] 

A. Well, he put her in. I helped shde her over 
on the seat so he could get in. 

Q. You helped slide her over? A. Yes, sir. 

Q. Was she passed out then? 

A. Truthfully, I suppose she was. I don’t know. 
Maybe she was too drunk. I don’t know to be truth- 
ful. 

@. Did you smel] alcohol on her breath? 

A. No, sir. 

Q. You assumed that she was drunk ? 

A. Well, truthfully I never paid that much at- 
tention to her. I just grabbed her by the arms and 
helped him slide her over and he got in. 

@. How long was she unconscious to your knowl- 
edge? A. Oh, I don’t know. 

Q. Do you know if she ever came to? 

A. Oh, I don’t even know that. Maybe she 
wasn’t unconscious. I don’t know. 

Q. Are vou telling this Court and the jury that 
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this man was beating an unconscious woman? Is 
that your contention ? 

A.. No, I say I don’t know if she was unconscious 
or not when she got in. 

Q. She slid off on the floor you stated, didn’t 
you? A. You mean during the trip? 

Q. Yes. [185] 

A. She was on the floorboard. I don’t know. 

@. Did she ever do any talking? 

A. She was groaning and moaning or something. 
I never heard her say anything. 

Q. Can you testify here that he knocked her on 
the floor, or due to the rough streets or due to stops 
or something like that she slid to the floor; can you 
testify definitely what occurred ? 

A. From what I heard, he told her to get down 
on the floor and stay there. I suppose he knocked 
her or pushed her, one. 

Q. Did you hear any slap or impact when she 
went to the floor? 

A. I heard him slap her several times. 

Q. Were they sound slaps or something you 
might be trying to bring a person to or something 
like that? 

A. They sounded pretty rough for that. 

Q. Now, do you know whether or not he was try- 
ing to keep her in the seat or do you know just 
exactly what was occurring in your cab? 

A. <All I know is from what he said. 

Q. And did he do a lot of talking? 

A. Quite a bit, yes, sir. 
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Q@. And to that you have stated she wouldn’t set 
with him, was that the situation? [186] 

A. He kept mentioning something about her not 
setting with him in the Players Club, seemed to be 
what he was angry about. 

Q. Did you see him go in? A. No, sit. 

Q. Do you know how long he was there? 

A. No, sir. 

Q. When you arrived at the Alibi Club could 
you see the extent of the damage that was done to 
her face? 

A. All I seen, she had blood on her face and on 
the front of her clothes. 

Q. Where was that blood coming from, do you 
know ? A. Her nose it looked like. 

@. From her nose? A. Yes, sir. 

Q. What color was the coat that she had on that 
evening, Mr. Jennings? 

A. I think she had on a red sweater, I don’t 
know for sure. Her coat was open. I don’t know 
what color her coat was. 

Q. Now, what shift did you work ? 

A. Six to six, nights. 

Q. Was it pretty dark at that time? 

A. Yes, sir. 

(). Was the Alibi Club open when you took them 
home ? A. No, sir. [187] 

(). Was there any lights around the Alibi Club? 

A. No, sir, I don’t think so. 

Q. Did you get out and help Mr. Urban into the 
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Alibi Club? a Nasir. 

Q. Then would you explain to the Court and 
jury just how you saw that blood on her sweater 
and how you know that he drug her in the place by 
the hair of the head? 

A. Well, when he got out of the cab he opened 
the back door, the inside light comes on, see, that is 
when I seen her face and then I seen from my head- 
lights when he took her in. 

@. And how was this procedure being done? 

A. He pulled her in by her hair. 

Q. She wasn’t walking at all? 

A. No, sir. 

Q. And did he have her by the hair on the back 
of her head or on the top of her head or just where 
was his hair? 

A. Truthfully, I don’t know. All I know, he had 
her by her hair. 

Q. Did you happen to notice the snow on the 
ground that night? 

A. No, sir, I didn’t particularly pay any atten- 
tion to that. 

Q. Don’t remember if there was snow on the 
ground that night or not? [188] A. No, sir. 

Q. You don’t know if he had her by the back of 
the coat taking her in or just exactly how he was 
taking her in, do you? 

A. All I seen was he had a handful of hair. 

Q. You had formed an opinion prior to him tak- 
ing her in, had you not, Mr. Jennings ? 

A. I seen when he reached her in the eab and 
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got her, he got her by the hair. Then he kept going 
with her. 

Q. Did he put his arm around behind ber when 


he picked her up? A. No, sit. 
Q. Just took her by the hair, by the top of her 
head, is that correct ? A. Yes, sir. 


Q. Couldn’t have had her jacket? 

A. If he did, I didn’t see it. 

Q. Actually when it comes right down to the 
matter, you don’t know just exactly how he took 
her ont of the eab, do you? 

A. I know he had one hand full of hair. I don’t 
know if he had both of them full or not. 

Q. You don’t know what he was doing with the 
other hand ? 

A. The last I seen he had both of his hands on 
her hair, could have changed, I guess. 

Q. Can vou definitely testify that she didn’t have 
on a parka? [189] 

A. No. sir, I can’t. Whatever kind of coat she 
had on it was open. 

Q. The parka wasn’t up over her? 

A. No, sir, and it wasn’t fastened in the front. 
It was open. 

(). Had vou been drinking that night? 

A. No, sir. 

Q. { will ask vou if you have ever been intimate 
with Pat Cathey? A. No, sir. 

Q. How long have you known her? 

A. J have just seen her a few times out to the 
Alibi Club, stop in there with a passenger. 
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Q. Have you ever hauled her in your eab prior 
to this time? A. No, sir, not that I know of. 

Q. Do you know how she got to the Players 
Club that evening? A. No, sir. 

Q. Did you see Curly Urban go in there, into 
the Players Club? A. No, sir. 

Q. Did you see Pat Cathey after the time you 
let her out at the Alibi Club? 

A. No, sir. [190] 

Q. When Curly was putting her in the cab, do 
you remember how he was proceeding to do that? 

A. Well, we opened the door, he put her in on 
the seat and he couldn’t get in, there wasn’t enough 
room, and I told him to wait a minute, I would 
help him and I got her by the arm and he pushed 
on her or something, I don’t know, slid her over and 
he got in, see. 


Q. Where did she lay her head at that time? 

A. She was setting up in the seat. 

Q. Were her eyes closed ? 

A. Truthfully, I don’t know. 

Q. You have testified that you heard her fall off 
on the floor but you didn’t see any of this, is that 
correct ? A. Correct. 

Q. All you are going on then is what you heard 2? 

A. Yes, sir. 

Q@. What model cab do you have, sir? 

A. 7°52 Chrysler. 

Q. Those streets pretty rough ? 

A. Well, Cushman is not so bad, no, sir. 

Q. Now, can you testify definitely that you heard 
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Curly slapping her a blow, or slapping her with 
foree enough that it would do her bodily injury? 

A. Well, he hit her one time or slapped her or 
something, she hit the door awful hard. [191-2] 

Q. Now, was that at any place where you made 
a turn? A. No, sir. 

Q. Was that at any point where something of 
the car might have caused her to fall over? 

ms. SNowsir. 

Q. Is there any way that you can be positive that 
it was due to a blow that she went over against the 
door? 

A. He either slapped her or hit her, I don’t 
know which. 

@. But you didn’t see any of it? 

A. No, sir. 

Q. You, from the sounds that is what you are 
going by? A. Yes, sir. 

Q. And you can’t tell by the sound exactly what 
force was used, is that correct ? 

A. That is correct. 

Q. If he was using his open hand it would make 
a lot more noise than his fist, is that true? 

Pe WeSyasir’. 

Q. Now, during this whole thing you are positive 
that she was unconscious, is that correct? 

A. No, sir, she appeared to be conscious, wni- 
conscious when he got her out of the car. I don’t 
know what coudition she was in when he put her in 
the cab. 
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Q. Did she appear to be unconscious when he 
put her in the cab? [193] 

A. Truthfully, I didn’t pay that much attention. 
I just figured she was drunk. I don’t know if she 
was unconscious or not. 

Q. If she was drunk though, in your opinion she 
was passed out, is that correct? 

A. I don’t know what condition she was in when 
she got in the cab. 

Q. Now, you have based a lot of opinions here 
today and you have stated them; surely you can 
state an opinion as to why you believed the woman 
to be drunk when she got in that cab? 

A. Well, a lot of people can’t get around very 
good when they are drinking quite a bit, can’t walk 
or move around too good, so I figured that is the 
reason she didn’t get over on the seat. 

Q. But you wouldn’t dare venture a statement 
whether she was passed out from drinking or 
whether she was solely conscious ? 

A. No, sir, I wouldn’t. I knew she wasn’t get- 
ting around very good. I knew she didn’t move over 
on the seat. I helped slide her on the seat. 

Q. You are just not positive what did happen in 
the back seat of your cab; you don’t know if Curly 
was trying to hold her in the seat or exactly what 
did happen, isn’t that the case? 

A. I would say he hit her a few times. [194] 

Q. You would say, but you don’t know positive, 
do you? 

A. He had to hit her, I know that for a fact. He 
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knocked her on the floor board and he knocked her 
against the door. I knew she couldn’t fall against 
the door that hard. 


Q. You knew she didn’t? A. Yes. 
@. How could you tell she hit the door pretty 
hard? A. She hit the door awful hard. 


Q. What part of her hit the door? 

A. I don’t know. 

Q. If her shoulder would have hit the door, 
would that have alarmed you; would that have made 
enough noise that you would have noticed it? 

A. If she hit the door hard enough, I guess it 
would. 

Q. If her head hit the door that would make 
quite a lot more noise, isn’t that true? 

A. True, yes, sir. 

Q. Isn’t it true that a person under the influence 
of aleohol if they fall over sitting in a seat and fall 
over their head will hit a door with a dull thud or 
hitting the glass, wouldn’t that be the same sound 
that you are referring to? A. Yes, sit 

Q. You can be positive that that didn’t happen? 

A. Well, I am not positive that that didn’t hap- 
pen, but [195] I know he did hit her because she, he 
knocked her down on the floorboard a couple of 
times and told her to stay there and then pick her up 
and I know he knocked her down there. 

Q. You know he did? A. Yes, sir. 

Q. Did you see that? 

A. No, sir, I didn’t see it. 

Q. You didn’t see any of it? “A. No 
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Q. Pretty dark in that cab? 

A. Yes, sir, to a certain extent. Street lights 
only lights you have. 

Q. Do you know what part of her head hit that 


floor? A. No, sir. 
Q. Do you know if her head hit the door? 
A. No, sir. 


@. Do you know if her head hit the back of the 
seat when she slid down in between the seats? 

A. Novsir: 

Q. The only thing actually that you can testify 
to, Mr. Jennings, is the fact that she was apparently 
drunk when she got in the cab, her nose was bleed- 
ing when she got out of the cab, and that you heard 
Curly possibly slapping her to bring her to, isn’t 
that true? 

A. Well, 1 would say he was slapping her awful 
hard. [196] 

Q. How long had you been awake at this time? 

A. Oh, he woke me up when he got in the ear. 

Q. What was the trip immediately prior to that, 
how long before ? 

A. Truthfully, I don’t know, probably thirty, 
forty-five minutes. 

Q. Did you go to sleep as soon as you came back 
to the Players Club ? 

A. We sat around outside, some of us go in 
bars, the others set in cabs and sleep and wait for 
ealls. 

Q. Now, this, this sweater and jacket that you 
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mentioned she had on, would you describe that to 
the Court? 

A. I thought she had on a red sweater. I don’t 
know for sure it was red. I thought it was a 
sweater. I don’t know what kind of coat she had on, 
but it was open. 

Q. You are positive it was open in the front? 

A. Yes, sir. 

Q. Did you, do you know whether it was a zipper 
opening or button opening or what kind of an 
opening it had? 

A. As well as I remember it had a zipper on it. 
IT don’t remember what kind of a coat it was. 

It did have a zipper on it? 

I think it did. I am not positive though. 
Was it a long sweater? 

Waist length, I guess you would say. [197] 
By waist, do you mean it covered her hips or 
it stopped at the belt line? 

A. I think she had on a sweater and skirt and 
she had her sweater in her skirt. I don’t know for 
sure. 


erere 


Q. Do you know what a parka is? 

A. Yes, sir. 

Q. Did you look her over very close that night? 
A. No, sir. 

Q. 


Could you testify here definitely that she had 
on or did not have on a parka? 

A. No, sir, she didn’t have any hood over her 
head, J know that. I don’t know if she had on a 
parka or not. 
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Q. What sort of a blouse did she have on under 
that jacket that you mentioned ? 

A. I thought she had on a sweater. I don’t know. 

Q. Oh, then it is your opinion she didn’t have 
on any coat at all, the garment that you speak of 
was her only covering to your knowledge? 

A. To my knowledge she had on a coat which 
was open and a sweater. I don’t know, it might have 
been a parka. I don’t know. 

Q. Did you notice a hood on that parka? 

A. No, sir, I didn’t see any hood.. 

Q. What time did you say this took place? 

A. Around three or four in the morning. [198] 

Q. Now, I believe you have testified previously 
that this whole affair took five minutes, is that cor- 
rect? A. Approximately five minutes. 

Q. Have you known Pat Cathey prior to the, 
prior to your hauling her this night? 


A. Only seen her in the Alibi Club a few times. 
Q. Do you know her character? 

A. No, sir. 

Q. Have you ever seen her in a fight? 

A. No, siz. 

Q. 


When she got out of this cab, did you notice 
any red or blue marks on her outside of her bleed- 
ing nose ? ma. No, sir. 

@. When she got in your cab at the Players 
Club, Mr. Jennings, did she slide over to the oppo- 
site side and Curly get in the vacant space, or did 
Curly crawl across her? 

A. Curly and 1 slid her over so he could get in. 
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Q. Then he slid in after you had slid her over, 
is that correct ? A. After him and I did, yes. 

Q. And at that particular time, did you notice 
any bruises or bleeding or anything about her? 

A. No, sir. 

Mr. Miller: If the Court please, I wonder if we 
could have the evening recess because I think at this 
time [199] we could possibly go into another matter 
that would take up considerable time with this wit- 
ness. If there is no objection I see there is about 
two minutes. 

The Court: What is the other matter of inquiry? 

Mr. Miller: Well, there is, actually it is back- 
ground of the witness, more or less impeachment 
material. 

The Court: Are you prepared to go ahead or 
will it take too long? 

Mr. Miller: It will take considerable time. 

The Court: I am quite sure that (Inter- 
impted). 

Mr. Miller: We can certainly question him on 
that subject if the Court proposes. 

The Court: Myr. Stevens, what do vou think? It 
is five o’clock now. 

Mr. Stevens: I feel that the Court and counsel 
have been lenient with the government and we 
would be inclined to grant the request. 

The Court: Recess now? 

Mi. Stevens: Yes, sir. 

The Court: Members of the jury, again I ad- 
monish vou not to discuss the subject matter of this 
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trial with anyone; and do not permit anyone to dis- 
euss it with you; and do not listen to any conversa- 
tion concerning the subject of this trial; and do not 
form or express any opinion until the case is finally 
submitted to you. You are excused until ten o’clock 
tomorrow morning. We will adjourn until ten 
o’clock [200] tomorrow morning. 

The Clerk: Court is adjourned until ten o’clock 
tomorrow morning. 


(Thereupon, at 5:00 p.m., the trial of this 
cause was adjourned until May 19, 1955, at 
10:00 a.m.) 


May 19, 1955—10:00 A.M. 


Be It Remembered, that upon the 19th day of 
May, 1955, at the hour of 10 o’clock a.m., the trial 
of this cause was resumed, the plaintiff and the de- 
fendant both represented by counsel, the Honorable 
Vernon D. Forbes, District Judge, presiding: 

The Clerk: Court 1s now in session. 

The Court: Let the record show the presence of 
the defendant and his counsel. Let the record also 
show the presence of the government attorney. Will 
the Clerk, please, call the roll of the jury. 


(Thereupon, the Clerk of Court proceeded 
to call the roll of the jurv.) 
The Clerk: They are all present, vour Honor. 
The Court: Very well. Are the parties readv to 
proceed ? 
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Mr. Miller: The defendant is ready, your Honor. 
Mr. Stevens: The government is ready, your 
Honor. 
MARVIN JENNINGS 
the witness on the stand at the time of adjournment, 
resumed [201] the stand for further 
Cross-Examination 


DyeMT. Miller: 


Q. Mr. Jennings, I believe that you testified yes- 
terday when Mr. Stevens asked you or when I asked 
you, one, that you knew Pat Cathey, is that true? 

A. I knew her as Pat only. 

Q. But you now know that her name was Cathey, 
is that correct? A. Yes, sir. 

Q. Did you state the number of times that you 
had hauled her in your cab? 

A. Only once that I remember. 

Q. Just once? A. Yes, siv. 

Q. I believe you also stated that you had never 
been out with her, is that true? A. Yes, sir. 

Q. The time that vou hauled her, do you remem- 
ber where you hauled her? rE Yes. 

Q. Where was that? 

A. From the Players Club to the Alibi Club. 

Q. That is the only time you have ever hauled 
her? A. That is the only time I remember. 

Q. I will call your attention to the Birdland, do 
you know where that is in South Fairbanks? [202] 

A. Yes, six. 

Q. Did yeu ever haul Pat Cathey there? 
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A. No, sir, not that I know of. 

Q. Did you ever meet Pat Cathey there and 
haul her to another destination ? 

A. No, sir, not that I know of. 

Q. You are able to say under oath that that is 
the truth? A. If I did, I don’t remember. 

Q. What is the number of your cab, Mr. Jen- 
nings ? A. No. 20. 
No. 20? A. Yes, sir. 
How long have you driven that cab? 
Since I came back to work in December. 
December of 1954? A. Yes, sir. 
And where did you come from? 
You mean my home state? 
Well, you stated that you came back in De- 
cember of ’54, from whence did you come? 

A. I mean I came back to work for Vie Hart. I 
worked for Federal Roofing during the summer. 

Q. Isee. How long have you been in the Terri- 
tory of Alaska? A. Three years. [203] 

@. You ever been arrested in the Territory ? 

A. No, sir. 

@. Do you have any charges pending against 
you now? A. No, sir. 

Q. Have you ever been convicted of a crime? 

A. Disorderly conduct is all. 

Q. Is that in the Territory of Alaska? 

#. No, sir. 

Q. Did you observe the size of Pat Cathey? 

A. Well, I knew she was a pretty big woman. 
That’s all, I mean. 


OPOOoP OS 
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Q. You helped slide her over in that seat, did you 
testify to that? A. Yes, sir. 

Q. Did you have any estimate as to her weight ? 

A. No, sir, I would say about a hundred fifty. 

q. About a hundred fifty, what would you say 
her height was? A. About five, six, I guess. 

Q. Now, I believe that you testified that she was 
taken out of the taxicab by the hair of her head yes- 
terday, is that true? A. Yes, sir. 

Q. You also stated that she was drug into the 
Alibi Club by the hair of her head, is that true? 

A. Yes, sir. [204] 

Q. By dragging, was her feet dangling behind 
her? A. Yes, sir. 

Q. Or was she walking? 

A. She was, he was dragging her. 

Q. Dragging her out, right. Do you know which 
hand he used to drag her in? 

A. He was pulling her by her head. 

Q. What? | 

A. He was pulling her by her hair. 

Q. Do you know which one of his hands he used ? 

A. Both of them, I think. 

Q. Both hands, she was that big it took both 
hands to pull her in? 

A. Well, I guess it would, yes, sir. 

Q. To your knowledge, did that pull her hair 
out ? 

A. Well, I don’t know. I wouldn’t say that. 

Q. You don’t know at all? 
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A. I imagine some of it came out. 

Q. Did you see any of it come out? 

A. No, sir. 

Q. When he got to the door, did you say you 
helped him at all in this transaction? 

A. No, sir. 

Q. When he got to the door, how did he open it? 

A. He pushed it open with his back. 

Q. Was there a knob or some sort of a lock on 
that door? [205] 

A. Not on the outside of the door, I don’t think. 

Q. Didn’t you testify yesterday that the place 
was locked? 

A. Yes, sir, he got out and unlocked the door 
first. 

@. And then he came back and got her? 

A. Yes, sir. 

Q. He didn’t open the door prior to getting her? 

A. No, sir, I think he just unlocked it. He didn’t 
open the outside door anyway, I know. 

Q. How many doors were there on the building? 

A. Two. 

Q. Two. Did he have the outside or the inside 
door locked? 

A. It was the inside door I suppose. I don’t 
know how he had it locked. 

Q. You are assuming then that it was locked? 

A. Yes, that is what he said. 

Q. Oh, he told you that it was locked? 

A. He said he had to unlock the door. 
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Q. He went through it, he opened the back door 
with his back, the outside door with his back? 

A. Yes, sir. 

Q. And he drug her through by the hair of her 
head according to your testimony ? 

A. Yes, sir. 

Q. Now, from, from where you were sitting or 
from where the cab was, how far was it to the 
door? [206] 

A. I was sitting about ten foot from the door. 

Q. You were? A. Yes, sir. 

Q. In other words, three or four steps from the 
door? 

A. The front of the car was about six, eight, ten 
foot from the door. 

Q. Now, where was, when this door, when he got 
out, opened the door and got out, the light came on, 
didn’t you testify yesterday that that is the way 
you saw Pat’s face? A. Yes, sir. 

Q. Where was Pat? 

A. Slumped on the back seat. 

Q. She wasn’t on the floorboard then? 

A. No, sir. 

Q. Didn’t you also testify yesterday that he 
said for her to stay down in the floorboard? 

A. Yes, sir, he did during the trip. 

Q. And when did she get up on the seat? 

A. He would pick her up, I suppose. 

Q. You suppose, vou don’t know how she got 
on the seat? 
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A. He told her to get back up on the seat and [ 
suppose he picked her up. 

Q. Oh, he told her to get up there and she got 
up there? 

A. He picked her up, I presume, I don’t know. 

Q. Now, when she fell down between the seat, 
the two seats, was that prior or after the time she 
bumped her head on [207] the window ? 

A. I think she was down on the floor before and 
after. I don’t know for sure. 

Q. She was down before and after? 

A. Yes, she was on the floorboard a couple of 
times. 

Q. Did, did you hear him pick her up? 

A. Well, all I could tell is by what he was say- 
ing mostly, you know. 

Q. Did you see him pick her up? 

A. No, sir. 

Q. You testified that she was unconscious when 
she got in your car or she was passed out appar- 
ently? 

A. I don’t know if she was passed out or maybe 
she was just too drunk to move around good. I don’t 
know. 

Q. You don’t know whether she got back up or 
whether he picked her up; you don’t know how she 
got into the floorboard or back up on the seat, isn’t 
that correct? 

Mr. Stevens: I object, multiple questions, vour 
Honor. We ask that the witness be asked one ques- 
tion at a time. 
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The Court: I will ask counse] to reframe the 
question. 

My. Miller: <All right. 

Q. (By Mr. Miller): Can you tell the Court and 
jury how she got back up on the seat? 

A. I presume he picked her up. [208] 

Q. Can vou tell us definitely how she got up on 


the seat? A. No, sir. 
Q. Can you tell us definitely how many times 
My. Urban struck her? A, No, sir. 


Q. Can you tell us definitely how she happened 
to buinp into the window or the door? Now tell us 
definitely under oath positively what happened? 

A. He had to have hit her because she couldn’t 
have hit the door any other way. 

Q. She couldn’t have slumped over being re- 
laxed in that seat? 


A. She hit the door too hard for that. 

Q. Now, this all took place during the trip? 

Ae “Yes; sup 

@. How many blocks did you say that was? 

A. Approximately ten blocks. 

Q. You say it took you five minutes to make 
that trip? A. Approximately five minutes. 


@. And during that time she was on the floor 
twice, she was hit against the window once; all the 
time vou were driving, drove ten blocks and you 
know just exactly what was going on although you 
never saw anything? 

A. Well, all I could tell was by what T [209] 
heard. 
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Q. Is it what you heard or what you presumed ? 

A. Well, it is what vou hear and what you pre- 
sume, too I suppose. 

Q. What is your average speed that you ordi- 
narily drive your cab, Mr. Jennings? 

A. You can only drive twenty on Cushman. 

Q. What, would you say that is, what distance 
in miles or half-miles or quarter miles would you 
say that is? 

A. Oh, approximately a mile and a quarter. 

Q. Approximately a mile and a quarter between 
the Players Club and the Alibi Club? 


A. Yes, sir. 
Q. Would you say that Myrtle Cathey was quite 
a robust girl, quite stout? A. Yes, sir. 


Q. Have you seen Myrtle Cathey around various 
places in the City of Fairbanks? 

A. No, sir, I don’t remember seeing her. 

Q. You don’t know anything about her person- 
ality or disposition then ? Avo No. 

Q. This particular night when you took this 
trip you state there was quite a feud going on in the 
back of your car, is that correct ? A. Yes, sir. 

Q. Did you drive slower or faster in order to get 
those [210] people to their destination? 

A. I just drove about five miles over the speed 
limit. 

Q. There was nothing there then that was dis- 
turbing you very much, is that correct ? 

A. Well, it was nothing anyway to me to start 
with. 
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Q. You testified that it took you about five min- 
utes to drive from the Alibi Club to the, or from 
the Players Club to the Alibi Club, is that correct? 

A. Yes, siz. 

@. And it is about a mile? 

A. Approximately that, yes, siv. 

Q. Then five minutes in driving that mile would 
be twelve miles an hour, do you suppose that you 
were driving slower than the speed limit to get 
there? 

A. No, sir, I had to wait on traffic at Gaffney 
and Cushman, ‘you know. 

Q. Did this, were you bothered quite a lot with 
traffic that hour of the morning? 

A. No, sir, not too bad. 

Q. Was the stoplight working out there at that 
hour of the morning? A. No, sir. 

Q. And what was the traffic hazard you speak 
of ? 

A. Well, I don’t know that there was any traffic 
hazard. Possibly I did have to wait on a car or two 
though. [211] 

Q. This is another assumption that that is what 
slowed you down, is that correct? 

A. I didn’t say it slowed me down. I didn’t say 
it took me five minutes. I said approximately five 
minutes. 

Q. Didn’t you say it was traffic that caused you 
to drive only twelve miles an hour? 

A. No, sit, I said drive approximately fifteen, 
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twenty miles an hour, but I said if there was any 
delay it was possibly traffic. 

Q. I see. Do you have such occurrences as this 
in your cab quite often? A® Wo, sir 

Q. It isn’t a customary thing with you then? 

A. No, sir. 

Q. Once it happens in your cab then you drive 
slower than the speed limit until you get the person 
to their destination, is that so? 

A. Well, I don’t want to get arrested trying to 
get somebody home. 

Q. So you drive slower? Aga’ omtsi2®. 

Q. Then it took vou more like three minutes or 
two and a half minutes, something like that to get 
to your destination, isn’t that true? 

A. Possibly between three and five, ves, [212] 
sir, 

Q. During that two and a half minutes, three 
minutes, you say that this woman’s head was 
bounced against the window, she was down on the 
floorboard twice, Curly picked her up, put her in 
the seat, had her in the seat when you arrived at 
your destination, is that true? 

A. Yes, sir. She was in the seat. 

Mr. Miller: I believe that is all, Mr. Jennings. 
Thank vou. 

Redirect Examination 
By Mr. Stevens: 


Q. Mr. Jennings, this trip started from in front 
of the Players Club? A. Yes, sir. 
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Q. Is there any stops between the Players Club 
and the Alibi Club? 
You have to stop at Gaffney and Cushman. 
Is that a stop sign? 
Yes, sir, you have to stop. 
Are there any turns on the way? 
You have to turn left. 
How many times? 


eS eae 


A. Once and you have to turn again when you 
get to the Alibi. 

Q. And which way do you have to turn off Cush- 
man when you get to the Alibi Club? [213] 

A. Left. 

Q. Which side of the cab was Myrtle Cathey on? 

A. On the left side. 

Q. As Mr. Miller pointed out to you, if you 
drove that distance approximately a mile in five 
minutes you would have been averaging twelve 
miles per hour. Now, were you driving at the same 


speed throughout the trip? A, Yes, sim 

Q. You had to start off from the Player’s Club, 
didn’t you? A. Yes, sir. 

Q. You stopped at that stop sign? 

A. Yes, sir. 

Q. And then you turned left? A. Yes, sir. 


Q. Now, did you accellerate as you went down 
Cushman ? 

A. No, sir, I just drive fifteen or twenty. 

Q. But as you first started off you weren’t going 
fifteen or twenty ? A. No, sir. 
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Q. You started off from a stop and then accel- 
lerated to about fifteen or twenty ? 

A. Yes, sir. 

Q. So, therefore, your five minutes is an ap- 
proximation, just based upon your experience of 
driving that distance? A. Yes, sir. [214] 

Q. Did you examine the back of your cab after 
these people got out at all? 

A. Yes, sir; there was blood on the seat. 

Mr. Miller: If the Court please, I will object to 
that answer and move that it be stricken on the 
grounds it is not responsive to the question. 

The Court: It may stand. 

Q. (By Mr. Stevens): Did you examine the 
rest of the rear part of your car at all? 

A No, sir. 


Mr. Stevens: Your witness, Mr. Taylor. 


Recross-Examination 
By Mr. Miller: 


Q. Did you stop at Gaffney and Cushman that 


night ? A. I didn’t understand you. 
Q. Did you stop at Gaffney and Cushman that 
night ? A. Yes, sir. 


@. You state that Myrtle Cathey was sitting 
directly behind you, she was sitting on the left-hand 
side of the cab? A. Yes, sir. 

Q. You slid her over in the seat yourself, you 
know where she was sitting? 

A. I helped slide her over, yes, sir. 

Q. And she was sitting directly behind you in 
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the cab? [215] Ar oiesssin: 

Q. And you saw her when she, when she opened 
the door to get out, you saw that her nose was 
bleeding ? Ame “Yes, sin 

Q. And you state that you saw blood on the 
seat of the car? 

A. Yes, sir, there was blood on the seat. 

@. Did you state in direct examination yester- 
day that the usual time of driving between the 
Players Club and the Alibi Club was five minutes? 

A. I said approximately five minutes, yes, sir. 

Mr. Miller: JI think that is all. 

Mr. Stevens: Thank you, Mr. Jennings. 


(Witness excused.) 
VICTOR: HABT 


a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


@. Would you state your name for us, please? 

A. Victor Hart. 

@. And what is your occupation, sir? 

A. I own the Pioneer-Radio Cab. 

Q. Where is that business located ? 

A. Inthe Northward Building, Fairbanks. [216] 

Q. Do you operate a cab service here in Fair- 
banks? A. That’s right. 

Q. Does, do you know the gentleman that pre- 
ceded you, Mr. Jennings? A. Ido. 


Q. How do you know him? 
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A. He is employed by me as a eab driver. 
The Clerk: Government’s Identification No. 18. 


(Taxi record of trip was marked Govern- 
ment’s Identification No. 13.) 


Q. (By Mr. Stevens): Now, in the course of 
operating your cab business, do you keep records? 

A. Yes, we keep records for about ninety days as 
required by the police department. 

Q. Do you keep anv record of individual trips? 

A. Yes, we do. 

Q. How are those records kept? 

A. We mke up trip tickets for each individual 
trip. Then we keep them, at the end of the day we 
tape them together, keep them for a period of ninety 
days. 

Q. And by what procedure do you get that infor- 
mation from each cab? 

A. Well, the driver’s destination and location or 
place of pickup is called in over the radio and the 
dispatcher [217] in turn writes it on the trip ticket. 
This is your business, is it, Mr. Hart? 

You mean my business writing up the tickets ? 
No, the cab business itself? 

That’s right. 

Are these records kept under your supervi- 
sion ~~ control at your request ? 

A. ‘They are. 

Q. That is the normal course of your business to 
keep these records of each individual trip? 

A. That’s right. 


Qrope 
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@. Now, do you know Officer Goodfellow? 

A. Weg, lado, 

®. Territorial Police. Has, have you ever con- 
ducted a search into these business records of yours 
accompanied by Mr. Goodfellow ? 

pe Yes, ied , 

Q. And do you remember the, or were you look- 
ing for any record pertaining to an individual cab? 

A. Yes, I was. Not an individual cab necessarily, 
but an individual trip. 

Q. Do you remember what trip that was? 

A. That was a trip that was supposed to have 
been picked up at the Players Club and went to the 
Alibi or that vicinity. 

Q. This is Government’s Identification 13. First, 
could [218] vou tell us the slip that is im that en- 
velope, is it a part of vour business records? 

A. It is. It appears to be the same, ves. 

Q. Do you, have you placed any mark on that? 

A. I signed the back and dated it February 25th. 

Q. Is that the date that vou signed it? 

A. As far as I know it is, yes. It is my writing 
and J dated it. 

Q. J mean you dated it the same day that you 
signed it? A. Yes, that’s right. 

Q. Is that the date that you made the search 
through vour records? A. Yes. 

@. And is that a record that was kept in the 
normal course of your business ? 

A. That’s right. 
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Q. Does that pertain to any particular cab? 

A. Yes, the cab number is designated on the up- 
per left-hand corner of the ticket. 

Q. Without telling us what the precise notation 
on there is, could you tell us what the other notations 
indicate? 

A. ‘The other notations on the ticket. There is a 
time there and a destination. 

Q. And when you were with Mr. Goodfellow 
making the search of vour records, did you search 
pertaining to any [219] particular day? 

A. Yes, we had a specific date that we were look- 
ing for. 

Q. Do you recall the date at this time? 

A. No, I don’t. 

Q. Was Mr. Jennings in your employ in January 
of 19552? A. Yes, he was. 

Q. Myr. Goodfellow make a notation on the ticket 
also at the time he found it? 

A. Yes, he, looks like it is dated beneath it and 
he did it, I guess the same time. 

Mr. Stevens: Thank you very much. Your wit- 
ness, Mr. Miller. 

Mr. Miller: We have no questions. 

The Clerk: I guess that is all. 

The Court: Just one question, please, Mr. Hart. 
Does this identification relate to a certain trip made 
by vour cab 20 from the Plavers Club to the Alibi 
Club on a certain date ? 

Mr. Hart: It doesn’t necessarily specify the 
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Players Club, your Honor, the Twenty-third and 
Cushman is the destination. 

The Court: Is the date shown on that Identi- 
fication, the date of the trip? 

My. Hart: No, sir, but the tickets are kept ina 
file with each date, for instance, on the first of 
January [220] something like that, the tickets are 
all kept together. We can go to them at any date 
and pick those out. This ticket came from the 
tickets in the date that we were looking for. 

The Court: Very well. Thank you. 


(Witness excused.) 


JAMES J. MURRAY 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mz. Stevens: 


@. Will you tell us your name, please? 

A. James J. Murray. 

Mr. Taylor: What is the name? 

Mr. Murray: James Murray. 

Q. (By Mr. Stevens): Where do you live, Mr. 
Murray? 

A. 300 Slater Drive, Island Homes. 

@. What is your occupation? 

A. Bartender. 

@. Are you acquainted with the estabhishment 
known as the Players Club here in Fairbanks? 
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A. Yes, I am. 

Q. Calling your attention to approximately the 
22nd of January, do you recall whether or not you 
were there ? 

A. Yes, I was there on that night. [221] 

Q. What time were you there ? 

A. Well, I, I am not positive of the time. I was 
there after I finished a shift. I stopped in with some 
friends and I imagine it was three to four o’clock 
in the morning. 

Q. Was there anyone there that you knew ? 

A. Well, there was quite a few people that I am 
acquainted with casually. 

Q. Are you acquainted with a young woman 
named Pat Cathey? 

A. I knew the girl by sight. I didn’t know her 
personally. 

Q. Did you see her that evening? 

A. I saw her sitting at the bar, yes. 

Q. Did you notice who she was sitting with? 

A. I did notice that, well, I was very close to 
where she was sitting and I was, there was two 
soldiers or air force men sitting next to her. 

Q. Would you tell us if you noticed anything out 
of the ordinary occur at the Players Club that 
evening ? 

A. Well, it was, I would say a half an hour, an 
hour after I, oh, a good hour or over after I arrived 
at the Club I was with several friends. We were 
standing by the piano talking when, we were rather 
crowded there in a corner. 
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Mr. Miller: Just a moment, if the Court please, I 
will object to any narrative statement on this. I think 
the District Attorney can bring these out by direct 
questions. 

The Court: Well, he asked him if he saw any- 
thing [222] unusual take place that night. I suppose 
technically the answer would be yes or not, but he 
may proceed. 

Q. (By Mr. Stevens): What occurred follow- 
ing that that you just described ? 

A. Well, the, like I say, there was quite a bit of 
noise at the time and I was with a crowd of people. 
We were standing near the piano. Our view of the 
entire bar was obscured. There was a disturbance, 
the door flew open, there was a scuffle at the bar and, 
well, everybody was ecraning their necks to see what 
was happening and this young lady, Pat, was taken 
from the club by a man and J don’t know. I don’t 
hike I say, I didn’t get too good a look at the person 
from the position I was in. 

@. Did you see how she was taken from the 
club? 

A. Well, she was taken through the door and 
that is all I know. She was on the floor and she was 
being assisted or pulled toward the door. 

Q. What was the lighting condition in there at 
that time? 

A. Well, it 1s never brightly lighted in there 
and like I say, between the crowd and the smoke 
it wasn’t too good. 


United States of America 227 


(Testimony of James J. Murray.) 

Q. Do you know George Haretos? 

A. Yes. 

Q. Was he there? A. Yes. 

Q. Did you see how the young lady got to the 
floor? [223] 

A. No, I didn’t see that happen. Like I say, I 
was standing in the corner with George Haretos 
and Peterson’: and we were all standing there 
grouped around listening to Buz play the piano and 
there was quite a few people on that end of the bar 
and I do know that I heard the commotion. When I 
turned around I was either behind, right behind 
Pete or George Haretos and I saw the young lady 
on the floor and as I say I don’t know whether she 
was pushed or fell or what. 

Q@. Was there anyone with her when you looked 
at her ? 

A. ‘There was a man with her. You mean when 
she was on the floor? 

@. Yes. 

i. Well, there was a man bending over her or 
near her at that time, yes. 

Q@. Did you see what Mr. Haretos did at that 
time ? 

A. Well, Mr. Haretos made as if to, as if he were 
going to attempt to stop or intervene, but he was 
delayed just for a moment, he paused and by that 
time the commotion was over and the people had 
left and the place resumed its normal business. 

Q. Would you tell us how many, about how many 
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seats are there around the bar or were there at that 
time ? A. How many people were seated? 

Q. No, how many places to be seated? 

A. I just have to guess. As nearly as I know, I 
would say fifteen, sixteen. [224] 

Q. How many people were at the bar or in the 
bar at that time? 

A. I would guess if I remember correctly, or, it 
is a little late now, but I would say twenty, twenty- 
five, between twenty and twenty-five people. 

Mr. Stevens: Thank you very much. Your wit- 
ness, Mr. Taylor. 


Cross-Examination 
By Mr. Miller: 


Q. Mr. Murray, what time did you say vou ar- 
rived at the Players Club? 

A. Well, as I said, the time is vague but it was 
anywhere between two and four, possibly a little 
later in the morning. I am not certain of that time. 

Q. Did you go there with Mr. Harctos? 

A. No, I met Mr. Haretos in the place. 

Q. Upon arrival there, did you and Mr. Haretos 
get together right away or were you there quite 
awhile before the two of you 

A. As nearly as I remember, I believe we got 
together very shortly after I arrived because I was 
alone and [I began to speak to George. He is a 
friend of mine and we had a drink together and 
walked over to the other side of the bar. 
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Q. Now, you say this tussle that you saw, you 
saw this woman on the floor, was that at the [225] 
bar? A. Was I at the bar? 

Q. Was this, when the woman was on the floor, 
was that up at the bar? 

A. The woman was sitting at the bar, yes, and 
the tussle occurred on the floor by the bar. 

Q. Right by the bar? A. Yes. 

Q. And that is when Mr. Haretos attempted to 
intervene ? 

A. I am not certain yet whether he was trying 
to intervene or just trying to get there out of curi- 
osity, but he made an attempt to get there and as I 
say, the position we were standing in at the bar was 
rather crowded. It is narrow there. There is a pin- 
ball machine and the stools take up quite a bit of 
space and everyone was craving to see what the 
disturbance was. George was delaved long enough. 
He was ahead of me. He didn’t get to the middle of 
the floor until the persons had left the bar and then 
he went outside and there was no one there. 

Q. The parties got wp and left, the woman got up 
off the floor, is that correct? 

A. No. Well, the woman and the man, whoever 
he was, left the bar at that time. 

Q. Did you see anyone assist her to her feet? 

A. No, I didn’t. 

Q. You state that you had worked a shift prior 
to going out there? [226] 

A. Yes, I was trying to think of where I worked. 
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I have been working occasional shifts since 1 came 
back from vacation Christmas and I am not certain 
which place I worked that night. 

Q. But you do recall definitely that you had 
worked a shift, is that correct? A. Yes. 

Q. And you recall if you had had very much to 
drink ? 

A. I had had quite a few drinks when I got off 
the shift, yes. 

Q. But as you recall now, your memory was 
sound; you can recall what happened very well? 

A. Well, as I explained, I have told exactly what 
I saw that night and I had been drinking. The place 
is, as Mr. Stevens when he asked how it was lighted, 
it is poorly or dimly lighted and there was quite a 
lot of noise at the time. The piano was going and 
matter of fact, I think we were probably singing to 
add to the general confusion and so that is all I re- 
call of that. 

Q. And the lady was on the floor the first time 
you saw any of the incident, is that correct? 

A. Assoon as I heard a noise turned around, the 
lady was on the floor. 

@. And I believe you testified under Mr. Stevens’ 
questions that she was sitting at the bar with a 
couple of soldiers, is [227] that right ? 

A. She was sitting next to either two soldiers or 
two airmen, I just happened to notice as we started 
avound the bar. 

Q. A couple of service men? A. Yes. 
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Mr. Miller: That’s all. Thank you. 
Mr. Stevens: Just a minute, Mr. Murray. 


Redirect Examination 
By My. Stevens: 


Q. Was that as you went over to the piano? 

A. Yes, as George and I went to the piano. Asa 
matter of fact, when [ first came in I happened to 
notice it because this one, I am fairly certain they 
were Air Force men, I vaguely remember the uni- 
forms were blue and they seemed to be paying quite 
a lot of attention to her and as a matter of fact a 
little noisy and you couldn’t help but your attention 
would be drawn to them, naturally, and as George 
and I started around to talk to Buz, the piano 
player, I did notice she was sitting with those two 
fellows. 

Q. How long was your back turned to that scene, 
very long? x outie | 

Q. To the people at the bar, you say your back 
was turned when you were at the piano? [228] 

A. Oh, yes, we weren’t paying any attention to 
any of the customers. We were with our own group 
standing there talking to Buz and singing. 

@. Then you don’t know whether any people 
came in and joined her at the bar? 

A. No, after I first noticed her sitting at the 
bar with the two GI’s I didn’t notice her any fur- 


ther. 
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Q. And Mr. Miller asked you if anyone assisted 
her to her feet? Ax Nogiliadidin’t. 

@. How did she get out of the bar? 

A. As nearly as I know she did get on her feet 
and she was either assisted or taken out of the door. 

Mr. Stevens: Thank you very much; your wit- 
ness, Mia. Miller. 


Recross-Examination 
By Mr. Miller: 


@. Did she appear drunk to you, sir? 

A. I, she had obviously been drinking. I couldn’t 
say whether she was drunk or not. 

Q. You didn’t pay much attention to her then 
during your stay there? 

A. No, I just knew the young lady very vaguely, 
I mean I knew her by the name of Pat and J had 
seen her on quite a few occasions and, but I didn’t 
know her personally and I [229] noticed she was 
drinking and she was sitting with these, or near 
these Air Force men, one of the Air Force men was 
a little bit noisy and she seemed to, or he was paying 
quite a lot of attention to her and I don’t think she 
eared to be annoyed too much by the man and that is 
how I happened to notice that little incident when I 
first went 1n. 

@. You sav you had seen her on various oe¢- 
easions, was that at different jobs vou were work- 
ing? 

A. No. beenuse I don’t believe she frequented 
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any places I had worked, but I saw her on occasions, 
oh, at, for instance, the Mecea Bar and the Players 
on different occasions, so I did know who the young 
lady was, you see. 

@. Did you ever see her having any trouble prior 
to this time? A. No. 

@. Did you ever see her in quarrels or possibly 
in fights? A. No. 

@. Have you seen her drunk on occasions ? 

A. Well, as I say, it is hard to define drunk. Of 
course, being a bartender we have a lot of people 
that drink, hold their liquor well and some that 
show it more than others, but on occasions I have 
seen her drinking. I would say that. 

@. Would you consider a customer drunk if they 
fell off the stool? [230] 

Mr. Stevens: I object to that. There is no evi- 
dence here that this young lady fell off the stool. 

The Court: Sustained. 

Mr. Miller: That’s all. 

Mr. Stevens: Thank you. 


(Witness excused.) 


Mr. Stevens: May we have the recess at this 
time, your Honor. 

The Court: It is just about eleven o’clock, so 
members of the jury, again I admonish you not to 
discuss the subject matter of this trial with anyone; 
do not permit anyone to discuss it with you; and do 
not listen to any conversation concerning the sub- 
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ject of the trial; and do not form or express any 
opinion until the case is finally submittted to you. 
The Court will recess for ten minutes. 

The Clerk: Court is at recess for ten minutes. 


(Thereupon, at 11:00 a.m., the Court took a 
recess until 11:10 a.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


The Clerk: Court has reconvened. 

The Court: Let the record once more show the 
presence of the defendant, counsel. Parties wish to 
have the jury polled. 

My. Taylor: No, we will stipulate they are all 
present, your Honor. [231] 

Mr. Stevens: We will so stipulate. 

The Court: Very well. 

Mr. Stevens: Call Mr. Frank Meyers. 


FRANK MEYERS 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. State your name, please? 

A. Frank Meyers. 

Q. If you will hold that about two inches from 
vour mouth, Mr. Meyers, it will work just right. 
Now, where do you live, please? 

A. Twenty-sixth and Cushman. 

Q. Would you try to speak slowly for us, please, 
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Mr. Meyers, so we can understand you. Why don’t 
you try it without the mike, try talking real loud. 


ae 
Q. 


Well, I have such a cold. 
Oh, I’m sorry. You will have to use it then, 


please. What is your work, Mr. Meyers? 


A. Iceman. 

Q. Do you know Mr. Urban? A. Yes. 

Q. And do you know what his business is? 

A. Yes. [282] 

Q. Where is it located? 

A. ‘twenty-third and Cushman. 

Q. And what is the name of that business? 

A. Alibi Club. 

Q. Now, did you know Myrtle Cathey? 

A. Yes. 

Q. Did you ever go to the club when you weren’t 
on business ? A. Yes. 

Q. When is the last time that you went there 


that you remember ? 


OPOPOrOrPOSS & 


Oh, shortly after New Years. 

Of this year, 1955? A. Yes. 
Who was there at that time? 

My. Urban and Myrtle. 

What time was that? 

Ob, about nine o’clock. 

In the evening or in the morning? 
Evening. 

Was there anyone else there at that time? 
One other man. 

What did you do there? 


236 Leon D. Urban vs. 


(Testimony of Frank Meyers.) 

A. I sat at the bar and bought a drink. 

Q. Where was Myrtle Cathey? [233] 

A. She was at the bar. 

Q@. Where was Mr. Urban at that time? 

A. Well, at that time he was out somewheres. 
I don’t know where. 

Did he come into the bar at all? 

Yes. 

Where were you when he came in? 

Sitting at the bar with Myrtle. 

Did you see what My. Urban did when he 
came in? 

A. He sat down aside of Myrtle at the bar. 

Mr. Taylor: Just a moment. I am going to ob- 
ject, your Honor, until a time is laid for these oc- 
eurrences. I don’t think this witness has testified to 
any time. 

The Court: The time is shortly after New Years, 
as the Court understands it. 

Mr. Tavlor: Well, your Honor, we object to any 
testimony as to shortly after New Years as it would 
certainly not be material or relevant to the matters 
at issue here unless it was on January the 22nd. I 


OFore 


think any occurrence. 

The Court: There is no doubt it is difficult to de- 
termine the relevancy at this time. Does the govern- 
ment wish to approach the bench. 

Mr. Stevens: Yes, vour Honor. 


(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the hearing of the [234] jury): 
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My. Stevens: I don’t want you to weigh the law by 
the size of the books, your Honor. This offer of 
proof is proof of a former assault wpon the deceased 
by the accused shortly before the assault alleged in 
the indictment, and we believe that such matters are 
admissible not only to show his intent but also to 
show, but also would be relevant to establish the 
cause of death in this case. We have some specific 
citations for the Court. 

The Court: That is bearing on intent and cause 
of death, is that right? 

Mr. Stevens: Yes, sir. 

Mr. Taylor: If the Court please, we certainly 
don’t think, we take issue with that statement he- 
cause we can see no relevancy as to something that 
happened at an indefinite date after New Years, 
that is not connected with the case at issue. I don’t 
see. it would just be prejudicial. It wouldn't show 
any intent in case there was an assault, would it 
show intent of committing a murder at a future 
date? It would seem to me it would be highly preju- 
dicial, vour Honor, and I can’t see where there would 
be anything to go to prove any of the material issues 
of this indictment. 

The Court: Well, it is a highly important ques- 
tion that hasn’t been contemplated by the [235] 
Court. 

Mr. Stevens: I would be pleased to give 


these 
iiesCourt: It is so piportamt that tl cdon*®t wish 
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to rule on it at this time and I am just debating 
because of the hour. It is, it is now 11:15. I am 
just debating whether I will let the jury go until 
two o’clock and look into this. Mr. Stevens, at this 
time mavbe it isn’t fair to ask vou, but do vou have 
in mind bringing in other witnesses other than the 
gentleman on the stand to testify as to specifie acts 
of cruelty on the part of the defendant not involving 
the victim? 

Mr. Stevens: No, vour Honor, we believe that 
would be a matter of rebuttal only. The only proof 
that we would offer on direct examination is proof 
of prior assaults upon the deceased because we be- 
heve the cases are unanimous in that, but as to 
third persons we have no intention to offer such 
evidence. 

The Court: As I say, I think this is important 
enough that I want to take some time with it. I 
want to be as certain as I can be that I am right. 

Mr. Stevens: We have two other matters, your 
Honor, which should properly be the subject of an 
otter of proof in this connection if the Court 
wishes to take time to consider this perhaps it 
would be wise to consider all three. 

The Court: Yes. [236] 

Mr. Stevens: The government would offer to 
show that shortly after this assault on the 22nd, 
some time during the week beginning the following 
Monday, Mr. Urban delivered to the New Method 
Cleaners a serics of wearing apparel including Miss 
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Cathey’s clothing that she had on the evening 
of the 22nd and we would offer to show by the 
cleaners that blood stains were removed from her 
clothing at that time. We also have a third offer 
of proof concerning the pictures which have been 
identified by Mr. Douthit, through the Territorial 
Police Officers who were present at the time Mr. 
Urban was arrested on the 26th of February, at 
which time in an examination of the room in which 
Miss Cathey was attended by the Doctor on two oc- 
easions blood stains were found on two walls and 
in the drawer of one dresser and also that the 
window of the door to that room was freshly painted. 
We believe that those two items are relevant even 
though the time 1s remote because we had no access 
to that room prior to that date. 

The Court: How was access obtamed on that 
date at the time pictures were taken? 

Mr. Stevens: We had a warrant for his arrest 
and he was arrested in the club, 

The Court: Was that the date of the arrest? 

Mr. Stevens: Yes, sir. 

The Court: In other words, incident to the 
arrest you contend? [237] 

Mr. Stevens: Incident to the arrest they obtained 
the pictures, and we have the samples of blood. We 
have also a right under the Territorial statutes to 
search a building. The question of seizure would be 
another matter. 

Mr. Taylor: We don’t go along with that, vour 
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Honor. If he is arrested away from the place it must 
take a search warrant to arrest his place of resi- 
dence: 

The Court: He was arrested in the place? 

Mr. Taylor: No, in the building. He was sitting 
at the bar stool. 

Mia. Stevens: The Statute of Alaska is specific, 
myself, the Marshals, the Territorial Police have 
the right at all times, a business selling liquor is open 
to inspect that building and any room which you 
can enter from the bar without going outside and 
that was the situation in this case. We inspected 
the whole building. 

Mr. Taylor: This was no violation of the liquor 
law, your Honor. That is only the liquor law. 

The Court: Gentlemen, you all agree these are 
some important questions and the Court wishes to 
take a little time with them and I, unless vou have 
some valid objection I will excuse the jury to re- 
port at two o’clock. 

May. Stevens: Verv well. We think that the 
Court should take time. [238] 

The Court: I want vour authorities, Mr. Stevens. 

Mr. Stevens: We have authorities for this prop- 
osition and also for the bloodstains, your Honor. 

Mr. Taylor: If the Court please, we are going 
to object to any pictures because the door, the 
freshly painted door they claim, is still there. It 
can be brought in here and I think it would be better 
to have that and the picture because the door was 
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painted a year ago and the paint has never dried 
on it, the paint is just as wet now as it was when it 
was put on. 

Mr. Stevens: I believe that would be a matter 
of the defense to go to the weight of the evidence. 

Mr. Miller: We don’t have to prove anything. 

The Court: Is there anything further you want 
for the record before I excuse the jury until two 
o’cloek. 

Mr. Miller: Except that we are going to object 
to these proofs that he has to offer. 

The Court: Oh, yes, I understand that. 

Mr. Stevens: Perhaps I could read you these 
citations after the jury is excused. 

The Court: Very well. 

Myr. Miller: Another thing, if the Court please, 
we ask, too, that we be permitted an opportunity 
to do some research on this ourselves. 

The Court: Yes, but I will need the authorities, 
of [239] course, before two o’clock. 


(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury:) 


The Court: Members of the jury, some matters 
have come up that do not concern you at the present 
at least, and it being now 11:25, the Court is going 
to excuse you until two o’clock, but again I admonish 
vou that it is your duty not to discuss the subject 
of this trial with any person; do not permit any 
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person to discuss it with you; do not listen to any 
conversation concerning the subject of the trial; 
and do not form or express any opinion until the 
ease is finally submitted to you. And you are ex- 
cused until two o’clock. 


(Thereupon, the jury withdrew and the fol- 
lowing proceedings were had out of the presence 
and hearing of the jury:) 


Mr. Tavlor: If the Court please, I think pos- 
sibly in view of the fact that we would desire to 
submit some authorities, that the reading of these 
cases could go over until after we convene this 
afternoon. We have no rebuttal at the present time. 

The Court: The Court, of course, would lke to 
make use of the time between now and two o’clock. 
Otherwise, I would be obliged to send the jury out 
again and I want to rule on these matters at two 
o’elock so, therefore, I want [240] citations from 
both the government and the defense as soon as 
possible. 

Mr. Tavlor: Well, if we stay here while those 
are read, your Honor, it shortens our time to look 
up the case. If Mr. Stevens gives the citations and 
let us go on about our business. 

The Court: This is not an argument. If is 
merely giving citations and I presume you want 
to take them down, too. So I would like to have the 
citations of both the government and the defense, 
if any vou have. 

Mr. Stevens: In regard to the previous assault, 
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your Honor, we would cite the case of People v. 
Palassou, at 111 Pacific Reporter, Page 109. That 
is the first volume, 111 Pacific Reporter. We would 
also cite the case of State v. Ties, 17 Pacific 2nd, 
Page 798. That is an Oregon case, your Honor. 

The Court: It is on the same point? 

Mr. Stevens: Yes, your Honor, it is on the same 
point, the specific beating in that case was brought 
about at the instance of the defendant rather than 
by the defendant, but the Court discusses the past 
actions of the accused. 

The Court: Very well. 

Mr. Taylor: Would you give us that volume and 
page number? 

Mr. Stevens: 17 Pacific 2nd at Page 798. 

The Court: Very well. [241] 

Mr. Stevens: In the case of Kelly v. United 
States, 177 Federal 2nd, at Page 280, this is a 
Ninth Circuit case and we would point out to the 
Court that the evidence was elicited by the govern- 
ment on cross-examination of the accused in that 
case. As to the matter of the blood stains, we have 
two separate offers of proof in that, your Honor. 

We believe that they should be considered sepa- 
rately. 

The first pertains to the evidence of the blood 
stains in the clothing of Myrtle Cathey and we admit 
that there is only a very slight trace of those stains 
at this time. We have the testimony of the cleaners 
who removed the stains. It is the relevancy of blood 
stains in general. We cite the Court the case of 
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Wilson v. United States, the Supreme Court case, 
Volume 162, United States Reports, and specifically 
the discussion appears on Page 620, your Honor, 
and thereafter. On the same point, blood stains 
generally, the case of State v. Shawley, 47 South- 
western Reporter, the Second Series at Page 74. 

The Court: Very well. 

Mr. Stevens: And the specific discussion, it is 
quite a long case, pertains to demonstrative evidence 
of blood stains on Page 84 of that volume. The case 
of State v. Martin found in 25, I believe it is, 
Volume 25, of the Southwestern Reporter, the 
original series, it is a decision of the Supreme Court 
of the State of Virginia at Page 113. [242] It is 
State v. Martin, your Honor, pertains to, on Page 
116 blood stains on the floor in the vicinity of where 
the deceased was found. Also have the case of People v. 
Johnson and that pertains to the existence of blood 
stains in the clothing of the deceased as well as the 
clothing of the accused, as I recall it, particularly 
the clothing of the accused. That is 35 Northeastern 
Reporter at Page 604. That is a case in the Inghest 
Court of the State of New York, Court of Appeals. 
We have one other that I failed to bring in, it is 
a case involving a decision of the District of Colum- 
bia Court of Appeals. I will furnish it to the Court 
and counsel. I am sorry, I do not have it here. 

The Court: You have something on the photos, 
pictures? 

Mr. Stevens: We had a long list of cases in re- 
gard to photographs in general, but none in regard 
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to the photographs of these blood stains, your 
Honor. I believe that the case that I have in mind, 
though, the District of Columbia in that case there 
were photographs taken of the blood stains under 
a park bench and were admissible. IT will get that 
ease, your Honor. That is the only case I know 
of on that point. 

The Court: I want to have this matter decided 
by two o’clock, but if counsel feel it might be ad- 
visable I would like to have the authorities sub- 
mitted as soon as possible and we might have a 
discussion at 1:30, but perhaps that won’t be [243] 
necessary if counsel can get the authorities fo me 
and, of course, I will look at authorities other than 
those cited. 

Mr. Stevens: We do have another line of testi- 
mony we could go into for the balance of the day 
if the Court wishes to take the full day on the 
matter. We could go into this other line and re- 
sume the line of testimony offered here beginning 
with Mr. Meyers tomorrow morning. 

The Court: Would it at all prejudice the gov- 
ernment’s case to proceed with the other line of 
proof? It is certainly important that it be prop- 
erly decided. 

Mr. Stevens: Well, I will put it this way, should 
the Court be unable to decide these points by two 
o'clock, we would then consider whether we could go 
into that, but we wouldn’t want to decide it at this 
time. 

The Court: Very well. If there is nothing fur- 
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ther the Court will recess until two o’clock. 
The Clerk: Court is recessed until two o’clock. 


(Thereupon, at 11:40 a.m., a recess was taken 
until 2:00 p.m.) 


Afternoon Session 


(The trial of this cause was resumed at 2:00 
p-m., pursuant to the noon recess.) 


The Clerk: Court is reconvened. 

The Court: Let the record show the presence of 
the defendant and his counsel, and the government 
attorneys. [244] 

The Court has decided to admit testimony that on 
an occasion during the month of January, 1955, 
and prior to the 22nd day of January, 1955, the de- 
fendant assaulted Myrtle Cathey. And I cite Section 
363 of the Wigmore on Evidence and Section 353 
of Wharton’s Criminal Evidence. Both state that 
such evidence is admissible. Also, the cases of State 
vy. Rediger, a Minnesota case found in 8 North- 
western 2nd, Page 627 and State v. Justice, an 
Oregon case, 71 Pacific 2nd, 799 which expressly 
hold that such testimony is admissible and in rul- 
ing I am not unmindful of the citations given to me 
by the defendant, Keefer v. State found in 154 
Northwestern, Page 870. 

The Court has not fullv determined the other 
matters presented in the offer. 

Me. Tlavlor: If the Court please. would” Gie 
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Court under appropriate instruction in this case 
show that the purpose of that is only for the pur- 
pose to prove intent. I believe the cases hold that, 
and that the details of it cannot be gone into. 
Wharton on Evidence. 

The Court: Well, the Minnesota case says that 
such evidence is admissible to show a course of con- 
duct and a mental attitude of the defendant toward 
in this case his wife, and to show malice, but I 
think the government has asked that such evidence 
be admitted as bearing on intent and cause of 
death. [245] 

Mr. Stevens: There was one case that we ated, 
your Honor, which stated that the evidence of prior 
acts 1s limited to the same person of the deceased, 
would be relevant to show cause of death, but I he- 
lieve that an instruction showing that the evidence 
is admitted for the purpose of demonstrating the 
state of mind of the defendant would necessarily in- 
elude intent and malice as | interpret it, it would 
be sufficient for the government and would assure 
us that there would be no 

The Court: For the purpose of demonstrating a 
state of mind of the defendant? 

Mr. Stevens: I believe that is correct, your 
Honor. Both, as I understand it, both malice and 
intent are a state of mind. 

Mr. Miller: If the Court please, strictly not in- 
tent at all. Strictly on malice. I believe those cases 


show it would not include intent in any way. Tt 
would be malice and a state of mind, strictly. 
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The Court: The Court then will admit the evi- 
dence only as demonstrating the state of mind of 
the defendant. 

Mi. Tavlor: On that date? Right. 

The Court: I don’t know whether it should be 
limited to that particular date. The defense counsel 
suggests that it be limited to show the state of mind 
of the defendant on the date of the alleged assault 
to be produced by this witness. [246] 

My. Taylor: Yes, that this witness is about 
to—— 

The Cowt: What does the government think 
of that? 

Ma. Stevens: Well, I believe that Mr. Taylor im- 
ples that it should show the state of mind only at 
the time Mr. Meyers is gomg to testify concerning 
about. If that were so, the evidence would not be 
relevant anyway. Other than relevant in it shows 
a continued state of mind and implies a state of 
mind at the time the act for which Mr. Urban is 
being tried was committed, and we believe that any 
limitation as to date would be improper. 

My. Miller: If the Court please, in reference to 
this particular matter, the state of mind continu- 
ing over would definitely have to be established by 
a certain particular foundation. It could not be a 
continuing matter unless it is shown to be such. In 
other words, if these two people were very happily 
and harmoniously together between that time, the 
intent to comnnt a malicious act certainly could net 
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be implied from a previous date and we would defi- 
nitely object to that. 

The Court: The Court feels that such an ob- 
jection should be overruled. 1! think that in this 
trial that we are concerned with the state of mind 
of the defendant and the pertinent dates in the In- 
dictment. 

My. Miller: Then does the Court contend that 
that is prior to and after the state of mind, prior 
to the dates in [247] the indictment and after the 
dates in the indictment also? 

The Court: Well, I don’t know whether his state 
of mind after the alleged crime has been committed 
would be material. I don’t know at this time whether 
it will be necessary for me to instruct the jury as to 
the exact time of the state of mind, but merely in- 
form the jury that such evidence will be received. 
Of course, that is dangerous, too, because we don’t 
know what the witness is going to testify as yet. 

Mr. Taylor: No, your Honor, we would object 
to any instructions given at this time. Instructions 
should be given at the conclusion of all the testi- 
mony. 

The Court: On that theory then, the jury may be 
called in and the government may proceed with 
the witness. 

Mr. Stevens: I have one more question, your 
Honor, concerning the other line of testimony. We 
have the witnesses for the government on the other 
line of testimony waiting in the hall and if the 
Court intends to reserve a decision on that matter, 
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I would like to get other witnesses ready to proceed. 
The Court: Could you do that, Mr. Stevens? 
Mr. Stevens: Yes, we could. 

The Court: That would be well. It would give 
me more time. The other line you refer to blood 
stains. 

Mr. Stevens: We have for the Court and coun- 
sel’s information the testimony concerning the blood 
stains on the [248] clothing. These people are wait- 
ing outside. 

The Court: I think you can proceed with those 
witnesses also. 

Mr. Stevens: And we have the testimony of the 
officers pertaining to the blood stains located in the 
building of the Alibi Club, those people are also 
waiting. 

The Court: You could hold up on the photos 
until tomorrow. 

Mr. Stevens: ‘That is the second that I men- 
tioned, they are shown by the photos and we also 
have the evidence we obtained f1om the walls them- 
selves. 

The Court: Yes, but you could proceed without 
prejudicing the government’s case by 

Mr. Stevens: We could, vour Honor. 

The Court: Very well. 

Mr. Taylor: Jf the Court please, we are going 
to strenuously object to any testimony about blood 
stains in the building if they were first found on the 
26th day of February, and if the Court would allow 
that we would still strenuously object unless it was 


United States of America 251 


shown that the blood stains were of the type of 
either the deceased or the defendant and that they 
were there on the, or on the 30th, or the 31st day 
of January, 1955. 

The Court: Very well. You may proceed. 


(Thereupon, the jury entered the courtroom 
and the [249] following proceedings were had in 
the presence and hearing of the jury:) 


Mr. Stevens: Call Mr. Meyers. 

The Court: The parties wish to have the jury 
polled? : 

Mr. Stevens: We will stipulate that the jury 
and the alternates are all here, your Honor. 

Mr. Taylor: The defense will stipulate. 

The Court: Very well. 


FRANK MEYERS 


the witness under examination at the time the recess 
was taken, resumed the stand for further 


Direct Examination 
By Mr. Stevens: 


Q. Now, Mr. Myers, if you will recall that oc- 
casion, what happened, if anything, after that? 

A. Well, they got in an argument and he back- 
handed her one. 

@. And what happened at that time? 

A. Well, then she fell off the stool. In a minute 
or two she got up and sat on the other side of him. 
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(Testimony of Frank Meyers.) 
How long were you there at that time? 
About fifteen minutes, thirty minutes. 
Did you hear the argument? 
No, paid no attention to it. 
Did you observe where Miss Cathey fell? 
Well, she fell back behind me and she must 
have hit [250] her head on the bowling machine. 
Q. Now, did you have any business connection 
with the Alibi Club? A. I take ice in there. 
Q. How often did you deliver ice during Janu- 
ary, 1955? A. About every other day. 


a ee 


Q. Do you recall whether or not you delivered ice 
to the Ahbi Club during the week between the 22nd 
and the 29th of January ? A. Yes. 

Q. How often did you deliver ice during that 
time? A. Every other night. 

Q. What time did vou go to deliver the ice on 
those occasions ? 

A. Qh, around, between five and six. 

Q. Js that in the evening or in the morning? 

A. Evening. 

Q. Who was there if anvone on those occasions ? 

A. Well, sometimes Mr. Urban was there and 
then he had a bartender name of Tom. He was there 
once in awhile. 

Q. Did vou see Myrtle Cathev? A. No. 

Q. Did you know whether or not she was there? 

A. Well, she must have been. I heard someone in 
the other room. 

Q. How did vou know that? [251] 
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A. Cause she was moaning, talking to herself. 

Q. When was the last time that you were there 
during January of 1955, do you recall? 

A. No, I can’t. 

Q. Did you on any of the occasions that you de- 
livered ice between the 22nd and the 29th, talk 
with Mr. Urban? A. Well, one time. 

Q. Do you recall which time that was? 

A. In that, in the meantime between that time. 

@. Was there anyone else there at that time? 

A. No. 

Q. Was this the approximate time that you 
stated between five and six in the evening? 

AL Wes. 

Q. What was the conversation vou had with 
Mr. Urban? 

My. Taylor: Just a moment, vour Honor, I am 
going to object. The proper foundation has not beeu 
laid as to the time. 

The Court: The Court is in a difficult position 
and I wonder how much of the testimony of this 
witness the jury has heard. I am not sure as to the 
time and he may have established it well, Mr. 
Stevens. For the Court’s satisfaction would vou 
please establish the time? You may have already 
done it, but I am not certain. 

Q. (By Mr. Stevens): Do you reeall which oc- 
casions this conversation took [252] place on? 

A. You mean 

Q. About when in the month? 

A. No, I couldn’t. 
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(Testimony of Frank Meyers. ) 

Q. Do you remember the month? 

A. January. 

Q. Did vou see Myrtle Cathey there? 

A. Wo. 

Q. Do you know whether she was there? 

A. Well, I presume she was there cause I heard 
hex. 

Mr. Taylor: We object to any assumption, vour 
Honor. 

The Court: Strike out the presumption, but let 
it stand that he heard moaning and groaning. 

Q. (By Mr. Stevens): And where was that 
moaning and groaning or what vou heard coming 
from ? 

A. From the, from the men’s room where they 
sleep, from the bedroom where thev sleep. 

@. And was this occasion during the time that I 
have already asked you about, during that week ? 

Mr. Taylor: Just a moment, vour Honor. That 
is a pretty indefinite question I think, going to ob- 
ject to it. 

The Court: Perhaps leading, but the Court feels 
that counsel has sufficiently established the time 
and place. [253] 

Mr. Taylor: We would like to have that week 
though, established, vour Honor. 

Q@. (By Mx. Stevens): What was the conversa- 
tion vou had with Mr. Urban ? 

‘iv. Tavlor: Just a moment, we are going to ob- 
ject until and the time and place is laid, vour Honor, 
proper foundation laid. 
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(Testimony of Frank Meyers.) 

The Court: Overruled. He may answer. 

Mr. Meyers: Well, between five and six. 

Q. (By Mr. Stevens): Do you remember the 
conversation, Mr. Meyers, with Mr. Urban? 

A. T asked him where is Myrtle, said she was 
sick. 

Q. Did you ask him anything further? 

‘A. “No! 

Q. During this time when you delivered ice 
could vou see the approach to the bedroom? 

A. Well, ves, see the door. 

Q. And was that door open or closed ? 

A. Closed. 

Q. Did you see whether or not there was any 
fastening on it? A. Onee. 

Q. Pardon. 

A. The way it looked it was. [254] 

oS Pardon? A. The way it looked it was. 

Q. What type of fastening was it? 

A. A hasp and a lock. 


Q. <A hasp and a lock? A. Yes. 
Q. Did you at that time or during that time 
ever talk to Myrtle Cathey? A. No. 


Mr. Stevens: Your witness, Mr. Tavlor. 
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(Testimony of Frank Meyers. ) 


Cross-Examination 
By My. Taylor: 


Q. Mr. Meyers, when did you first notice the 
hasp on the door going to the bedroom? 

a. Lor a long time. 

Q. What? Ay Kor aslongs time. 

@. For what? A. For a long time 

Q. Oh, for a long time. That has been on there 
last vear? 

A. I guess it was on there last year, yes. 

Q. Now, this moaning and groaning you say you 
heard somebody; you didn’t know Miss Cathey was 
in the room, did you? 

A. Well, I knew she was there. [255] 

Q. How did you know? 

A. I hadn’t seen her no place else. 

Q. What? 

A. I didn’t see her nowhere else. 

Q. You think because you hadn’t seen her any 
place else she was there, is that right? 

me Ys. 

Q. Couldn’t she have been over to some other 
night club? A. No, I don’t imagine. 

@. Could she have been in the hospital ? 

A. No. 

Q. Did vou know she went to the hospital? 

A. J knew afterwards. 

@. You knew afterwards. What did she say 
when she was groaning and moaning? 
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A. You didn’t understand her. 
Q. What? 
A. You couldn’t understand her. 
Q. Did Mr. Urban go in there when she was 


groaning ? A. No, he was at the bar. 
Q. What? A. He was at the bar. 

Q. What was your condition as to sobriety at 
the time you was there? A. Cold sober. [256] 
Q. You sober that night? Bae VCSq Sit 
Q. And you sure of that? A. Absolutely. 

Q. You had any drinks at all? 
A. Oh, had a few. 
Q. Had a few, so then because you heard some- 


body in the other room you assumed that was Myrtle 
Cathey; is that right? A. That’s right. 

Mr. Taylor: That’s all. 

Mr. Stevens: Thank you, Mr. Meyers. 


(Witness excused. ) 


WILLIAM JOHNSON 
a witness called on behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. Will you state your name, please? 

A. Wilham Johnson. 

@. What do you do, Mr. Johnson? 

A. Well, at the present time I am working con- 
struction, truck driver. 
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(Testimony of William Johnson.) 
Q. And for whom did you work during January 
of 1955? 


A. Don McVeigh, New Method Cleaners. 

Q. The what? [257] A. Don MeVeigh. 

Q. And where was that? 

A. New Method Cleaners. 

Q. And where do you reside? 

A. 820 Sixth Avenue. 

Q. Here in Fairbanks? A. Yes. 

Q. What did you do for the New Method Clean- 
ers? A. Drove cleaning truck. 

Q. Do you know Mr. Urban? A. Wee 

Q. In connection with your business as a driver 
for New Method Cleaners, did you ever have con- 
tact with Mr. Urban? A. Yes. 

Q. And at that time did you know where his 
place of business was? “we Yes: 

Q. Where was it, please? 

A. Oh, approximately twenty-third and Cush- 


man. 

Q. What is the name of it? 

A. Alibi Club. 

Q. Did you know whether any other person was 
connected with that business out there? 

a Noe 

Q. Did you ever meet a Pat, Pat Cathey out 
there? [258] 

A. Yes, I have seen her there. 

Q. Could vou tell us whether or not as a driver 
for New Method Cleaners, you had occasion to go 


United States of America 259 


(Testimony of William Johnson.) 
to the Alibi Club after the 22nd day of January, of 
this year? 

A. Well, I am not sure of the exact date. 

Q. Do you know approximately when it was? 

A. Just about that time. I don’t know the exact 
date. I don’t remember, but it is about that time, 
yes. 

Q. Do you remember the time of week? 

A. I believe it was on a, either a Wednesday or 
Thursday, about the middle of the week. 

And for what purpose did you go there? 
To pick up some dry cleaning. 

And did you pick up some dry cleaning ? 

Yes. 

Do vou remember what you picked up? 

I don’t remember all the articles, no. There 
were several pieces of clothing. 

Q. What did vou do with them the items that 
you picked up? 

A. I took them to the cleaning plant. 

Q. And where was that located ? 

A. On Wendell Avenue. 
Q 
A 


zPOPOoOPED 


Pardon? 
In the three hundred block on Wendell Ave- 
nue. 

Q. Did you notice whether the items you picked 
up were [259] items of women’s apparel or men’s 
clothing ? 

Mr. Taylor: We object to the leading question, 
vour Honor. 

The Court: He may answer. 
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Mr. Johnson: I believe there was some of each. 

Q. (By Mr. Stevens): Do you recall any of the 
specific items in either of the types? 

A. Yes, I believe so. 

Q. What do you recall at this time? 

A. Well, there was a, one woman’s parka, parka 
I think it was, or a short coat or something like 
that. 

Q. Did you notice anything in connection with 
that coat, the condition of it? 

Mr. Tavlor: Just a moment, your Honor, we are 
going to object to the testimony, any condition, I 
think the clothes are the best evidence, your Honor. 

The Court: He may state what he saw if he 
noticed the condition. 

The Clerk: Government’s Identification No. 14. 


(Ladies’ red parka was marked Govern- 
ment’s Identification No. 14.) 


Mr. Johnson: Do I answer the question? 

Q. (By Mr. Stevens): Yes, please, Mr. [260] 
Johnson. 

A. Well, I noticed when I picked it up, I have 
to pick the articles up and bundle them up, I noticed 
the parka had some blood on it. 

Mr. Taylor: Well, going to strike that, ask that 
the answer be stricken on the ground that it would 
be a conclusion of the witness as to whether or not 
it was blood. 

The Court: Overruled. 

The Clerk: Government’s Identification No. 15. 
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(Testimony of William Johnson.) 


(Dark gray slacks were marked Govern- 
ment’s Identification No. 15.) 


Q. (By Mr. Stevens): What did you do with 
the items when you got to the New Method Cleaners? 

A. I took them inside and laid them on the floor 
next to the checking machine. 

Q. Do you know who was at that time operating 
that machine? A. Yes, the girl, Jeannie. 

Q. Do you know her last name, please ? 

A. No, I don’t. 

Q@. Did you have any further connection with 
those items that vou took in? 

A. No, that is all I have to do with them, just 
take them in. 

Q. I mean after they were cleaned did you have 
anv [261] connection with them? A. Yes. 

Q. What did you do with them at that time? 

A. Took them back to the same place I brought 
them from. 


Q. And was anyone there at that time? 

a. Wes. 

(. Who was there? A. Mr. Urban. 

Q. And was that at the Albi Club? 

A. Ves. 

Q. How long was it after vou had picked them 


up, do you recall? 
A. I don’t recall the exact amount of days, no. 
Q. Was it within the same week ? 
A. I don’t remember. To the best of my knowl- 
edge it would have been three or four days. That is 
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the usual procedure unless someone ask for clothes 
earlier. 

Q. Do you recall the time of day that you went 
there? 

N: You mean to pick them up or take them 
back ? 

Q. Take them back? 

A. It was about, I believe around six o’clock at 
might or perhaps closer to seven o’clock. 

Q. And you stated you saw Mr. Urban there at 
that time? A. Yes, he was there. 

Q. Did vou see Miss Cathey at that time? 

A. No. [262] , 

Q. Did you have any conversation with Miss 
Cathey at that time, I mean with Mr. Urban at that 
time ? A. No. 

Q. This is when you took the things back in? 

A. Yes. 

Q@. Did vou have any other type of job during 
that period of time, Mr. Johnson? A. Yes. 

Q. What was that, sir? A. Drove a cab. 

Q. What type of cab did you drive, for whom? 

A. Pioneer-Radio Cab Company. 

Q. And as a cab driver, did you ever have any 
contact with Miss Cathey? 

A. Oh, T had hauled her as a passenger in the 
eab, ves. 

Q. Did vou, do vou remember the last time that 
vou hauled her as a passenger ? 

x. No, I don’t. 

@. On the evening that you took the clothes back, 
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do you know or did you know at that time where 
Miss Cathey was? A. No. 
The Clerk: Government’s Identifications 16 and 
Lite 
(Dark sweater was marked Government’s 
Identification No. 16; gray slacks were marked 
Government’s Identification No. 17.) [263] 


@. (By Mr. Stevens): Mr. Johnson, these are 
Government’s Identification 14 through 17; would 
you come down and take a look at these for us, 
please? Would you look them over and see if you 
ean recall whether or not you have seen those be- 
fore? 

A. Well, I can look at them, but I can’t tell vou, 
I can’t identify them, swear that I seen those par- 
ticular clothes. 

Q. Are you familiar with the tvpe of markings 
placed in the clothing by the New Method Cleaners ? 

A. Oh, to a certain extent, although that wasn’t 
part of my job. Sometimes I would help them get 
them in a hurry. I think I know. It is a little small 
tag inside the clothes. 

Q. You don’t have any independent recollection 
of those clothes? 

A. Not piece by piece, no. I couldn’t swear they 
are exactly the same clothes, no. 

Mr. Stevens: I see. Would you take the stand 
again, please? Your witness, Mr. Taylor. 
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(Testimony of William Johnson.) 


Cross-E:xamination 
By Mo. Taylor: 


Q. Mrz. Johnson, you stated that you saw blood 
stains on one garment, was that on the red garment? 

A. I don’t know if that was the same garment 
or not. The garment I took from there, yes. [264] 

Q. What color was that stain? What color was 

the stain, Ma. Johnson? 

A. It was a dark stain hke blood is, all I know. 

Q. Red, was it red? 

A. Brownish, reddish color. 

Q. Blood after it oxidizes isn’t it dark brown? 

A. I don’t know the exact color of it, I can’t 
answer that. 

Q@. I take it then you just assumed it was a 
blood stain, that right, Mr. Johnson ? 

A That’s all. 

Q. You had no analysis made whether it was 
blood or strawberry jam, did you? A. No. 

@. Could have been either, could it not? 

A. I suppose it could have. 

QM. You don’t know whether this was the same 
parky or not, is that mght? A. That’saigin 

mar. Taylor: ‘That’s all, 

My. Stevens: Thank you, Mr. Johnson. 


(Witness excused.) 


Aly. Stevens: Call Mas. Metealf. 
The Clerk: Government’s Identification No. 18. 
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(Laundry record book was marked Govern- 
ments’ Identification No. 18.) [265] 


JANE METCALF 
a witness called in behalf of the plaintiff, was duly 
sworn, and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. Will you tell us your name, please? 

A. Jane Metcalf. 

Q. How do you spell the last name, Mrs. Met- 
calf? A. M-e-t-c-a-l-f. 


And where do you live, Mrs. Metcalf? 
At 218 Third Street, Hamilton Acres. 
And did you work during the month of Janu- 
Ry of this year? A.  Yespelvaral 
And who were you working for? 
For Don MeVeigh. 
And where was that, what place of business? 
The New Method Cleaners. 
And what were your duties? 
I checked the clothes in that come in and 
checked them out. 

Q. Did you keep a record of the clothes as you 
checked them in? A. Yes, I did. 

Q. Is there any way or did vou use any way to 
mark the clothes as they came in? [266] 

A. Yes, I put a number in them . 

Q. And how was that number placed on the 
clothes ? 


Ope 


Sao Se 
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A. Placed on the bottom of each garment. 

Q. By what means did you fix it to the gar- 
ment? A. With a staple. 

Q. This is Government’s Identification 18, Mrs. 
Metcalf, do you know what that is? 

A. That is the, my record book. 

Q@. And by looking at it, do you know what 
month it was for? A. January. 

@. It is, did vou keep this record? 

A. Yes, I did. 

Q. Would you take it, please? By looking, is 
that a record that was kept by you as part of your 
duties at the New Method Cleaners? 

A. les, it is 

Q. Were you required to keep that record ? 

A. Yes: I have to do that for all the clotlies 
that come in there. 

Q. And would that record show any connection 
with the actual clothes that came in, by the markings 
that you have deseribed? A. Yes. 

Q. And how would that be shown, how could vou 
show that? [267] 

A. Well, the number that would be in the gar- 
ment or the clothes, 1t is in the book. 

Q. Fine, thank you, Mrs. Metcalf. Would you ex- 
amine these garments here, the identifications on the 
desk here, please, and look to see if you can find 
vour marks or any mark on there, than vou could 
distinguish these clothes? 

A. This is one of my marks right here in this 
parka. 
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Q. Are there similar marks on these other pieces 
of clothing ? 

A. Yes; here is another one, there is no mark on 
these. 

Q. Would you look at the others, please? 

A. This is an old number here. 

Q. Can you identify the two numbers that you 
have found, with that book that you got? 

A. Well, I guess you would call this a jacket, a 
parka here. I don’t remember any of the others. 
Can you identify the number with the book? 
Yes, J ean. 

Would you do that; could you do that? 

Yes, I could. 

Would you take the book, please? 

itrers 1S7 77, 

Do you recall checking these items in at all? 
Well, I recall checking a parka in, but I 
ait [268] recall the other clothes, checking them 
in. 


POPOPOPS 


Q. And who was the customer that you checked 
these in for, under what name? 

A. Well, it was under Curly Urban’s name. 

Q. And do you know who brought them in? 

A. No, I don’t. They were just in a pile and J 
just check them in. 

Q. At the time you recall the parka; do vou re- 
eall what vou did with the parka? 

A. Well, I just set it back where I put all the 
other clothes in a box. 

Q. Do you have any recollection at this time 
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of handling this parka? Ae Ves, lide 

Q. Do you recall what the condition was at the 
time you handled it? 

A. Yes; it had some blood stain. 

Mr. Taylor: Just a moment. Just a moment. We 
are going to object, your Honor, on the grounds any 
further conversation regarding this parka for the 
reason that it is evidently in a, not the condition 
now as it was when it was taken to the cleaning 
plant. The clothes should speak for theselves, vour 
Honor, and in their present condition they certainly 
cannot speak for themselves. 

The Court: I understand the government is try- 
ing to [269] show the condition that it was in prior 
to being cleaned and I will permit the witness to an- 
swer. 

Mr. Taylor: I would like a little, I got a little 
law on that subject, vour Honor, and I certainly 
like to approach the bench. 

The Court: Verv well. 


(Thereupon, the attorneys approached the 
beneh and the following proceedings were had 
out of the hearing of the jury:) 


Mr. Taylor: If the Court please, we are object- 
ing to any further evidence regarding this clothing 
upon the grounds that the clothing itself would not 
be admissible in evidence, and in that respect I 
would like to state that the Wharton on Criminal 
Law has stated, that it has been repeatedly held 
that articles of clothing worn at the time of the 
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erime by the deceased or the injured person are ad- 
missible in evidence provided they, I will use the 
word demonstrate or throw light on some issue and 
provided that they are properly identified and are 
shown to be in substantially the same condition at 
the time of the offense. 16 Corpus Juris Secondum, 
619, and then Pacific Northwestern, Southwestern 
and Northwestern Reporters do substantiate the 
same proposition, vour Honor, that these would be 
inadmissible in evidence and they would be inad- 
missible to show the condition as there is a sub- 
stantial change from the time; and another thing, 
vour [270] Honor, there has been nothing to show 
that these items are items of the deceased, proper 
foundation has not been laid, vour Honor. 

The Court: Of course, the garment itself has 
not been offered in evidence. 

Mr. Taylor: Well, if it is not going to be offered 
in evidence we can’t have any testimony about it. It 
must first be identified as the property of the de- 
ceased. 

Mr. Stevens: It was picked up from the Alibi 
Club on the 26th, approximately at that time. The 
testimony of Mr. Johnson and the testimony of Mrs. 
Metealf together would show, but as to testimony to 
show ownership, I am afraid the only person that 
could testifv as to ownership would either be the de- 
fendant or deceased ; in that event if the government, 
if we must show conclusively that she owned these 
items, J believe we would be estopped from proceed- 
ing. We have shown they were picked up from the 
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same place. Evidence shows that Miss Cathey was 
connected with that place of business; that she lived 
there; that these were picked up from her place of 
living. They are women’s clothing. She and Mr. 
Urban only lived there according to the evidence 
that is in the record so far, and I believe it is a 
logieal inference that they are her clothes and par- 
ticularly when they had blood on them four days 
later. 

Mr. Taylor: No testimony that they had blood 
on them. [271] 

The Court: It looked lke blood. 

My. Taylor: Another thing, we would have to go 
against the great established weight of the opinions, 
vou Honor, to let those things in in their present 
condition. It is easy to state what their condition 
was, but they come in here clean. Now, he is going 
to sav we have to leave a conclusion up to the jury. 
We can’t do that. 

Mr. Stevens: I believe that the cleaner, who is 
an expert in removing spots, ought to be able to tell 
us the substance of the stuff he removed. 

The Court: This woman is just the check girl. 

My. Stevens: Just preliminary. 

Mi. Taylor: Where a change is made the author- 
ities sav you can’t get it in. There is no exception 
mn the authorities, vour Honor. Whether they are 
changed on purpose or otherwise, that is all it says, 
ne qualifications. 

Mr. Miller: Were these picked up on the 26th 
dav of February? 
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Mr. Stevens: No, that is January . 

Mr, Miller: The 26th day of January, they were 
picked up by the truck driver, but now has this 
clothing been sent outside since then and you sent 
out and got them? 

Mr. Stevens: That is correct. We recovered them 
from the estate of the deceased, there is no doubt 
about that. 

Mr. Miller: There is no way of knowing these 
were [272] the same clothing. 

Mr. Stevens: ‘They have the same check marks 
on them. 

The Court: J think she can testify what she ob- 
served when the garments were brought to her, 
and that is the only question I can see that is now 
before the Court. 

Mr. Miller: Not in relation to these garments. 

Mx. Taylor: These garments haven't been identi- 
fied vet, vour Honor. It is not our fault that they 
have taken these things and got them in the condi- 
tion they are. 

Mr. Stevens: J think Mr. Taylor misinterprets 
the situation. If the defendant alters and removes 
the spots it is our contention that the very removal 
of the spots shows a guilty knowledge and a guilty 
state of mind. 

The Court: It is the Court’s feeling that the 
garments have been identified as having come from 
the defendant, sent to the cleaners by the defendant 
and this witness has testified that she received them 
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as a part of her official duties. She examined the 
parka upon receipt and now the witness has been 
asked as to the condition of it at the time she saw it. 

Mr. Stevens: Yes, I believe she has already an- 
swered. 

My. Taylor: What was her answer? 

Mr. Stevens: She stated there were blood [273] 
stains. 

Mr. Miller: You going to let her testify as To 
these exact garments. 

The Court: The only one she identified is as to 
the parka. 

Mr. Stevens: The markers are gone. 

AMIv. Miller: That shows these clothes have been 
so intermingled 

The Court: It only shows to me that there might 
be difficulty with the other garments, but this one 
she seems to positively identify, but now when we 
get through with our record and we can go back 
and let’s see, I didn’t realize she had answered the 
question that had been propounded. Mr. Taylor 
didn’t seem to be aware of it. 

My. Taylor: No, she don’t talk very plain. 


(Thereupon, the reporter read the last ques- 
tion and answer.) 


Mi. Taylor: We want that stricken. 

The Court: Unless you want to, vou want to 
make the motion here I will strike the answer as not 
being responsive and then you mav proceed. 
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Mr. Taylor: Yeah, I will move that the answer 
be stricken, the answer to the last question. 


(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury:) [274] 


Mr. Taylor: Possibly before we proceed, your 
Honor, maybe we could take the recess at this time. 

The Court: It is past three o’clock. See if we 
can’t air out the room while we take a ten-minute 
recess. Members of the jury, once again it is my 
duty to admonish you that it is your duty not to 
discuss the subject matter of this trial with anyone; 
not to permit anyone to discuss it with you; do not 
listen to any conversation concerning the subject 
matter of the trial; do not form or express any opin- 
ion thereon until the case is finally submitted to you. 
We will take a ten minute recess. 

The Clerk: Court is recessed for ten minutes. 


(Thereupon, at 3:05 p.m., the Court took a 
recess until 3:15 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


The Court: Once more let the record show the 
presence of the defendant and his counsel. 

Mr. Taylor: We will stipulate that all members 
of the jury are present, your Honor. 

Mr. Stevens: We so stipulate, vour Honor. 

The Court: Very well, vou may proceed. 
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JANE METCALF 
the witness on the stand at the time the recess was 
taken, resumed the stand for further 


Direct Examination 
By Mr. Stevens: 


Q. Mrs. Metcalf, the items you have examined, 
are there [275] two tags that you have identified ? 

A. Yes, there are. 

Mr. Taylor: Just a moment, please, I request 
the Court, subject to our stipulation, it was stipu- 
lated while we conferred at the bench that the an- 
swer to the last question that has been propounded 
to the witness should be stricken. 

Mr. Stevens: JI beheve that that was already 
done. 

The Court: Yes, unless Mr. Taylor wishes to 
make the motion that the answer be stricken, make 
it now and I will strike it. 

My. Taylor: Well, I did not know whether the 
Court had 

The Court: Very well, to clear it up, the an- 
swer to the last question will be stricken as not 
responsive. Now, you may proceed. 

Q. (By Mr. Stevens): I will ask you again then 
concerning these items that you have examined, have 
you identified the tags on two of them, is that cor- 
rect? A. Yes, I have. 

@. And those are the same numbers, are they? 

A. Yes, they are. 

Q. And vou connected that number with a num- 
ber that appears in this book that I showed to you, 
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Government’s Identification 18, that is your book 
that you marked things in? [276] 

A. Yes, it is. 

Q. Now, at the time you marked in the, the 
parka, which is Government’s Identification 14, did 
you notice its condition, just yes or no? 

A. Yes, I did. 

@. And what was the condition of the parka at 
that time ? 

A. Well, it had some blood stains on it. 

Mr. Taylor: Just a moment, we are going to 
object to the answer. It calls for a conclusion of the 
witness. I think she should describe the stain with- 
out using the adjective as it being blood stains. 

The Court: She may answer. 

Mr. Taylor: Unless she knows. 

Mrs. Metcalf: What? 

The Court: It is a little confusing. It is all 
right. Maybe Mrs. Templeton will read the question 
and she may answer. 

Ahr, Stevens: TI believe, your Honor, she did an- 
swer it. J am not sure that you heard it. 

The Court: Well then, Mr. Taylor’s was a 
motion to strike, was it? Very well, the motion is 
denied. 

Q. (By Mr. Stevens): Do you recall what you 
did with these two items? 

A. J just put them in the box with the rest of 
the clothes. [277] 

@. What is the other item that vou identified be- 
sides the parka, do vou know? 
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A. I believe it is a sweater. 
The Clerk: Identification No. 16. 
Q. (By Mr. Stevens): That is the sweater you 


are talking about? A. Yes, it is. 
Q. The one that Mr. Hall just had, Identifica- 
tion No. 16? Ay Ves 


Mr. Stevens: Your witness, Mr. Taylor. 


Cross-Examination 
By Mr. Taylor: 


Q. Mrs. Metealf, what in your book was the num- 
ber that this parka which you have a number on, 
what name was that put under? 

A. Curly Urban. 

Q@. You have, do you have your book showing 
the articles of Myrtle Cathey ? 

A, SNo, dadon t: 

Q. Now, you say that there was stains on this 
parka? A. Yes, I do. 

Q. Would you point out to the jury where the 
stains were ? 

No, I couldn’t do that. [278] 

You couldn’t see where the stains were? 
No. 

Were they on the front of the parka? 

JT don’t remember. 


OPOoPop 


You remember seeing the stains then, Mrs. 
Metealf? 
A. Yes; but I don’t remember where they were. 
Q. What did they look like, what color was they ? 
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A. Well, looked kind of brown. 

Q. And did you, did you have anything to do as 
to what particular type of cleaning, what particular 
type of cleaning fluids are used for particular 
stains ? A. Do I know? 

Q. No, do you have anything to do with when 
you mark them or send them back to the cleaners? 

A. No. 

Q. Well, then, you can’t, you don’t know where 
you saw brown stain on this parka then, is that 
right ? A. Well, it is just on there. 

Q. What? 

A. It was just on there, on the parka. 

Q. But you don’t know where though. Now, 
did you have anv tests made as to what that stain 
was ? A. Well, it was blood, 

Q. How did you know it was blood; how could 
vou tell, Mrs. Metealf, the difference between rasp- 
berry or strawberries [279] or a stain of blood on 
a red parka, or a red garment such as that could 
vou tell the difference ? 

A. No, I really couldn’t. 

Q. So then while vou are using the word blood 
here is because it happened to be that the Thistrict 
Attorney or somehody has talked to vou about blood 
stains on this garment? 

A. I don’t believe he mentioned blood on there. 

Q. But vou don’t know whether there was any 
blood stains on there or not then, do vou? Were vou 
just assuming, Mrs. Metealf, that because this was a 
case involving a homicide and you are going to 
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testify here, that you would say this was blood 
stains; you say you wouldn’t know the difference 
between strawberries or raspberry jam or anything 
like that? 

A. Well, to me it was blood that is all I can say. 

@. You just assumed it was blood, is that right? 

A. Well, L checked some clothes in that had 
blood stains on it. 

Q. Did you ever get any clothes in there that 
had raspberry stains on them? 

A. No, I have never checked any. 

@. That you know of; would you have got clothes 
in with raspberry stains on that vou thought was 
blood on it? A. No. 

@. How do you know? 

A. Well, I have never checked any clothes in 
with stains. [280] 

@. You assumed becanse they were brown that 
it was blood, is that right ? A. I don’t know. 

Q. Isn’t it a fact that you just Jumped to the 
conclusion that was blood, Mrs. Metcalf ? 

A. Yes. 

Q. Did you find any stains on this little sweater? 

A. No, I don’t reeall any of the other clothes at 
all with stains on them. 

Q. You don’t know whether there was any stains 


on this one or not? A. No, I sure domain 
Q. And you don’t find any tags on these other 
garments, is that right? A. No. 


Q. Did you examine these for tags? 
A. Yes, I did. 
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Q. 
A. 


Q. 


You could not find any? 
No, I couldn't. 
You know how they happened to get mixed 


up here with the red jacket and the sweater? 


No, I don’t. 


*, Taylor: That’s all, Mrs. Metealf. 
‘. Stevens: Thank you, Mrs. Metealf. 


(Witness excused.) [281] 


. Stevens: Call Mr. MeVeigh, please. 


DON McVEIGH 


a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 


By Mr. Stevens: 


OPOrPOopPOopaere 


Would you tell us your name, please ? 

Don MeVeigh. 

Where do you live, Mr. McVeigh? 
Northward Building, 426, 

Do you have a business here in Fairbanks 2 
Yes, I do. 

What business is that, sir? 

Dry cleaning business. 

And where is that business located 2 

308 Wendell. 

Do you handle any part of the business vour- 


self, personally ? 


A. 


Yeah, I am the spotter. 1 do the cleaning and 


spotting. 
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Q. Are you familiar with the type of markings 
that you use in your plant? A. Yes. 

Q. This is Government’s Identification 14, Mr. 
MeVeigh, could you ascertain if there is any mark 
in that that you can [282] recognize? 

A. Yeah. That is my mark right there. 

Q. And Government’s Identification 16, also, Mr. 
McVeigh, is there a mark in that that you recognize? 

A. Yeah. 

Q. Would you tell us whether those marks 
similar or anyway you can connect the two items 
together? 

A. Yeah, they both came in at the same time. 

Q. They got the same number on them? 

A. Yes. 

Q. Do you have any recollection of handling those 
items ? A. Yeah, I do. 

Q. Do you remember when that was, approxi- 
mately? A. Yeah. 

Q. When was that, sir, if you remember? 

A. They come in the 26th of January. 

Q. And did you know at that time whose gar- 
ments those were? A... SfGE: 

@. Whose garments were they ? 

A. Well, they come from the Alibi Club and 

Q. Don’t examine the tags to refresh your mem- 
ory, please. 

A. They come in from Curly’s place. Pat’s [283] 
clothes. 

Q. Had you seen the parka before that day? 

A. Yeah, I cleaned it a lot of times. 
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Q. You cleaned it before? A. Yeah. 

Q. And at the time you cleaned it in January, 
would you tell us the condition of the parka? 

A. Well, there was blood in it here in the hood, 
down each side. 

Q. Did you have anything to do with restoring 
the parka to the condition it is now in? 

A. Yeah, I did it myself. 

Q. You removed the blood from it? 

A. Yes. 

Q. Do you recall the other item that you have 
in your hand at all? A. Yeah, the sweater. 

Q. The sweater. A. Yeah. 

Q. What was the condition of that item? 

A. Well, there was a little blood down the front 
Gu Dt. 
And did you also remove that, sir? 
Yes. 
Do you know, you stated that you had cleaned 
the red parka before? A. Yes. [284] 
Do you know whose it was? A. Yes. 
Whose was it? 
Well, it come in from the same place. 
From the Alibi Club? A. Yes. 
Do you know who out there sent it in? 
Well, Curly paid for it. It was Pat’s. 
. It was Pat’s? A. Yes. 

Mr. Stevens: Thank you very much, Mr. Mc- 
Veigh. Your witness, Mr. Taylor. 


Ore 


OroOoP OO 
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Cross-Examination 
By Mr. Taylor: 


Q. Mr. McVeigh, how did you come to the con- 
clusion that there was blood on the red garment? 

A. Well, to be truthful I wouldn’t know, but 
that is what I treated it for. Does that answer your 
question ? 

Q. What color was the stain? 

A. Well, it was, would be, well, it would be a 
kind of a dark brown stain. 

Q. That in your experience of handling gar- 
ments that have had blood on them is the customary 
that the stains are, dark brown? 

A. Yes. [285] 

Q. And let me hold that up and will you show 
the jury just where the blood showed on that gar- 
ment, Mr. McVeigh, was there any on the inside? 

A. Well, yeah. It was in here and down each side. 
There wasn’t much, there was very little on the 
outside. It was on the inside right here. You can 
see where I worked. 

Mr. Stevens: I’m sorry, Mr. McVeigh. I can’t 
quite hear you. 

Mr. McVeigh: I said the blood was here in the 
hood and down the front on the inside on each side. 
None on the outside. 

Q. (By Mr. Taylor): None on the outside, is it, 
very little on the outside? A. Very little. 

Q. And what would you say as to the amount 


United States of America 283 


(Testimony of Don MeVeigh.) 
on the inside on each side? A. The amount? 

Q. Yeah. 

A. Well, I don’t know as I could explain the 
amount. 

Q. I mean but what area was covered with 
blood on each side? 

A. Well, you see, you see right here is where I 
worked, right here and right in here. I worked 
right there. I worked here, and then I worked [286] 
here. 

Q. I take it then it wasn’t all drenched with 
blood; there was just three spots around here, is 
that right? A. That’s right. 

@. And on the other side, what does it show 
then ? 

A. Well, here is a spot there, I worked, right 
here and another one here. There is one there and 
one here. 

@. And those would be just spots then, Mr. Me- 
Veigh? 

A. Yeah, they would be areas right here, right 
here, right in here. 

@. And then the other stains were on the inside, 
is that right? A. Inside of the hood. 

Q@. Then I take it if a person had the nosebleed 
then he would have to have his face down in that 
hood to get it soaked with blood or stained with 
blood? i abhaticerichite 

Q. Do you have any extra charge for removing 
blood stains ? A. Yeah, I do. 
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Q. Now, going to ask you again, you say that 
you cleaned this parka quite a few times before? 

A. Yes, [ have. 

Q. Have you cleaned garments belonging to 
Myrtle Cathey before? A. Yes. 

Q. Would you state whether or not on any of the 
previous occasions had you removed blood stains 
from the clothing of Myrtle Cathey ? 

A. I don’t know for sure. You want a sure state- 
ment, I guess, so I don’t know. 

Q. Well, you can state what you believe or what 
you think, the fact that you cleaned this one, if 
it would refresh your memory as to any other oe- 
casions that you found blood on clothing of hers? 

A. I wouldn’t say. I couldn’t be sure. I don’t 


know. 
Q. You are doubtful, are you? 
A. Yes, I am. 


Mr. Taylor: That’s all. 

Mr. Stevens: Thank you, very much, Mr. Me- 
Veigh. 

Do you have anything further of Mr. McVeigh ? 

Mr. Taylor: Nothing further. 

Mr. Stevens: Thank you very much. 


(Witness excused. ) 


Mr. Stevens: Call Mr. Goodfellow. At this time 
we would like to offer Government’s Identifications 
14 and 16 being the two garments just described 
and identified by M1. McVeigh and Mrs. Metealf. 

Mr. Taylor: If the Court please, we are going 
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to object upon the grounds the garments are not 
in the condition, there has been substantial alter- 
ation of their appearance since the time of the 
erime and that under the law and the facts [288] 
developed hereto, we do not believe there has been 
sufficient identification of the garments; and also 
the fact that they have not, the appearance of them 
have been altered and there is no substantial reason 
why they should be taken, should go to the jury. 

The Court: The Identifications will be received. 

The Clerk: Identifiication No. 14, the parka, is 
Government’s Exhibit H, and No. 16, the sweater 
is Government’s Exhibit I. 


(Government’s Identification No. 14 was ad- 
mitted in evidence as Government’s Exhibit H.) 


(Government’s Identification No. 16 was ad- 
mitted in evidence as Government’s Exhibit |.) 


JAMES J. GOODFELLOW 
recalled as a witness in behalf of the plaintiff, 
having been previously sworn, testified further as 
follows: 
Direct Examination 
By Mr. Stevens: 


Q. Mr. Goodfellow, you have previously been 
sworn in this case, have you not? 

A. Yes, sir, I have. 

Q. And you have told us your occupation as 
Territorial Policeman ? A. I have. [289] 

Q). I want to call your attention to the evening 
of the 30th day of January of this year and ask 
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you if you were engaged in your occupation as 
Territorial Policeman on that day? 

A. I was. 

Q. Do you know Mr. Urban? A. Litho: 

Q. Did you see him that evening ? 

A. It was shortly after midnight. It would be 
early morning of the 31st. 

Q. You did see him at that time? 

A. I did. 

Q. Where was it that you saw him? 

A. In St. Joseph’s Hospital. 

Q. Where in the hospital were you at that time? 

A. On the third floor. 

Q. Did you know Myrtle Cathey? 

A. Not at that time. 

Q. Was your presence in the hospital in any 
way connected with Miss Cathey ? A. It was. 
Q@. How was that, what was the connection? 

A. The nurse had called and requested a police 
officer to come to the hospital. 

Q. Do you recall the nurse’s name? 

A. Mrs. Maybell Bray. [290] 

Q. What time was it, approximately, that you 
saw Mr. Urban there? 

A. Shortly after midnight, about ten after mid- 
night, ten minutes after midnight. 

Q. Did you have a discussion with Mr. Urban 


at that time? A. diggings 
Q. Was there anyone else present during that 
discussion ? As @NOyasia: 


Q. And that was on the evening of the 30th or 
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the early morning hours rather of the 31st of Janu- 
ary, this year? A. Yes, sir, that’s right. 

Q. Is that correct, 1955? 

A. That is correct. 

Q. Would you tell us the conversation that you 
had with Mr. Urban? 

A. I asked Mr. Urban what he knew about the 
condition of Mrs. Cathey. The night supervisor 
there, this Mrs. Bray, had told me that she felt 

Mr. Taylor: Just a moment, object to the hear- 
say. 

The Court: Yes, you will not be permitted to 
say what 

Mr. Taylor: He should know that. 

Mr. Stevens: I object to the last statement; 
ask [291] that it be stricken, your Honor. 

The Court: It may be stricken. Proceed. 

Myr. Goodfellow: I asked Mr. Urban for an ex- 
planation between 

Mr. Taylor: Just a moment, we are going to 
object to the conversation, your Honor, on the 
grounds it is an investigation by a police officer, the 


proper warning had not been made as to whether 
or not he was under arrest or that anything he said 
would be used against him. 

The Court: He may testify to the conversation 
with Mr. Urban at that time. 

Q. (By Mr. Stevens): Will you, please, con- 
tinue, Mr. Goodfellow ? 

A. Mr. Urban had told me that there was noth- 
ing to be alarmed about over Mrs. Cathey’s condi- 
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tion, that it was just a hair-pulling contest that 
had occurred between Mis. Cathey and another 
woman who he didn’t know by name but had been 
in the Alibi Club at various times, and that he 
wasn’t sure whether the hair-pulling contest as 
he described it, had occurred at this other woman’s 
house or just where it was or what the cause of it 
was, but he stated that Mis. Cathey he was sure 
would not want to sign a complaint and I informed 
Mr. Urban at that time that if Mrs. Cathey was 
not in serious condition and that she didn’t wish to 
sign a complaint that our department wouldn’t be 
interested in it, but if Mrs. [292] Cathey died that 
we would be interested in the, we would want to 
know all about it and he at that time told me that 
should that happen he would get busy and supply 
me with the names of the people involved, but 
that he didn’t want to tell me right then because 
it would just drag in a bunch of other people that 
he didn’t want to be involved in at that time. 

Q. Did your discussion pertain to the condition 
of Mrs. Cathey? AmeNiess sir. 

Q. What was that part of the discussion? 

A. I asked Mr. Urban for an explanation be- 
tween the difference in the way the nurse had de- 
‘scribed her condition to me and what he said was 
the matter as he described it as just a hair-pulling 
contest, just a little tussle. 

Q. Did your discussion pertain to what spe- 
cifically had happened to cause Mrs. Cathey to 
be in the hospital? 
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A. Myr. Urban told me that she had been in a 
fight with another woman. 

Mr. Taylor: We object, your Honor, repetition, 
already been gone into. 

The Court: It is perhaps repetitious but I think 
it was caused by the disturbance in the room. Pro- 
ceed. 

Myr. Goodfellow: Mzs. Cathey had been involved 
in a fight with another woman and that when, I 
asked when and attempted to pin it down to a date 
he said either the 22nd [293] or the 23rd of January 
and that everything was all right with Mrs. Cathey 
until the evening of the 30th when he was rubbing 
her back and she said she wanted to look up at 
the ceiling and her neck popped real loud and she 
passed out. 

Q. (By Mr. Stevens): Did you obtain a de- 
seription of this woman ? 

A. Mr. Urban gave me a description of this 
Woman, yes. 

Q. Do you recall what that was? 

A. As TI recall he said the woman would be about 
five three or five four inches in height, around a 
hundred thirty pounds in weight, with dark hair 
and that he believed her first name was Peggy. 

Q. And this was the woman that you have re- 
ferred to with whom Miss Cathey had purportedly 
been in some sort of a struggle? 

A. Yes, sir, that is the description. 

Q. Did you ask or did any of your discussion 
pertain to the address where Miss Cathey lived ? 
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A, Fes) Sir. 

Q. What, where did you discover that she lived? 

A. Mr. Urban said she had an apartment in the 
Alibi Club. 

Q. Was there any further discussion pertaining 
to her relationship to the Alibi Club? 

A. Mr. Urban said they were sort of going to- 
gether, that her name was on the lhcense, liquor 
license there. [294] 

@. Have you had an opportunity to observe Mr. 
Urban’s general physical appearance ? 

Yes, sit, several times. 

How big would you say he is? 

Six foot, six foot one, somewhere in there. 
Approximately how much does he weigh? 
Two-twenty, two hundred thirty pounds. 
What would you say his build is? 

I would say he was stocky built, heavy built. 
Did vou see Mr. Urban later on the same 
morning ? A. Yes, sir. 

And where was that? 

At the city police station. 

r. Taylor: Where? 

r. Goodfellow: City Police Station. 

(By Mr. Stephens): Do you recall the time? 
Approximately two-thirty. 

Do you know what Mr. Urban was there for? 
Yes, siie 

What was he there for? 


er eae Ss 


OPoreossre 


United States of America 291 


(Testimony of James J. Goodfellow.) 

A. He had brought a letter there with Mrs. 
Cathey’s relatives’ address on it. 

Q. He was there voluntarily ? 

A. He was. [295] 

Q. Was there anyone else there at that time 
that you recall ? A. Yes, sir. 

Q. Who was that? 

A. Sergeant Frank Wirth of the city police, 
Sergeant David John of the city police and Officer 
Byrom of the city police. 

Q. Did you have a conversation with Mr. Urban 
at that time ? A. I did. 

Q. What was your conversation with him? 

A. I asked him for another description of that 
woman that he had told me about over in the hos- 
pital. I asked him specifically what her name was. 

Q@. What was the reply? 

A. He had forgotten. 

Q. What was the rest of your conversation, if 
there was anything further? 

A. I asked him to look at his hands and he 
showed me his hands. The conversation was conecern- 
ing the possibility of whether he had given Mrs. 
Cathey the beating. 

Mr. Taylor: Justa moment, your Honor, going 
to object to that, the witness should know better 
than to indulge in what possibilities might happen. 

Mr. Stevens: The conversation pertained to the 
possibility. [296] There is no question of possibility 
involved. I believe the officer’s testimony should 
stand. 
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The Court: I believe the witness should be care- 
ful and state what was said rather than conjecture. 

Q. (By Mr. Stevens): What was said concern- 
ing that subject? 

A. Mr. Urban was asked if he had beaten Mrs. 
Cathey as a result of jealousy and Mr. Urban said 
he had not. He was asked if he had ever beaten 
her and he replied that he had roughed her up a 
couple of times. 

@. Did you see Mr. Urban again in connection 
with the death of Miss Cathey? A. TI did. 

Q. Do you recall when that was? 

A. On February 4th. 

@. And where was that meeting? 

A. In the Alibi Club. 

Q. What time was that? 

A. It was in the evening. I am not sure of the 


@. Was there anyone with you at that time? 
Yes, sir. 

Who was that? 

Sergeant Wirth of the city police. 

. Was there anyone at the Club other than 
Mr. Urban? A. Yes, sir. [297] 

Do you know who that was? 

I don’t recall. I didn’t pay any attention. 
How many other people were there? 

Oh, I would say a half a dozen. 

What took place there at that time? 

We talked to Mr. Urban again. 

Where did you talk to him? 


oPo>r 


OPOoPOoPOS 
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A. In the bedroom. 

Q. Is that located in the club itself? 

A. Yes, sir. 

Q. Was there anyone other than Mr. Wirth and 
you and Mr. Urban at that time? A. No, sir. 

Q. Do you recall the conversation at this time? 

A. Ido. 

Q. Would you tell us the conversation as you 
recollect it? 

A. Mr. Urban at that time told us that the story 
that he had told me in the hospital was not true, 
that there was no other woman and that it was only 
a story that Mrs. Cathey had requested that he tell, 
so that she wouldn’t get arrested, and then he went 
on to say what he knew about the circumstances 
surrounding her beating. 

Q. What was that that he stated to you con- 
cerning that, the circumstances? [298] 

A. He stated that on the morning of January 
22nd he received a telephone call from Mrs. Cathey. 
She said she was at the Players Club and she had 
asked him to come down there, that he had went 
down there; that they had had a few drinks there 
and that they had gone back to the Alibi; that they 
had, I belheve two or three drinks he said in the 
Alibi Club and then Mrs. Cathey wanted to go out 
again. He said that he told her that it would be 
better to go to bed. She said she was going out any- 
how and walked out and slammed the door; that 
he went to bed and that he hadn’t seen her again 
until about two or two-thirty on that afternoon 
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when she was knocking at the door and she was 
beaten at that time. 

Mr. Taylor: Just a moment, your Honor, J am 
going to object to that last question unless there 
is an explanation about the—— 

The Court: IJ think it should be clarified. 

Mr. Taylor: I move to strike the word beaten 
at that time. 

Mr. Stevens: Just a minute, your Honor, I be- 
heve that Mr. Goodfellow was relating a conversa- 
tion of the defendant. 

The Court: Yes, but beaten at that time, J think 
that should be clarified. 

Q. (By My. Stevens): What did the conversa- 
tion pertain to on that point; [299] do you under- 
stand the problem, Mr. Goodfellow ? 

A. No, sir, I don’t. 

@. The implication she was beaten at that time, 
Mr. Urban stated he had beaten her or she was 
beaten when he opened the door? 

A. He opened the door and Mrs. Cathey was 
there all bloody and beaten; that he had taken Mrs. 
Cathey in, had put her to bed and called a taxicab 
and had tried to get Mrs. Cathey to go to the hos- 
pital but Mrs. Cathey had refused to go to the 
hospital and that later on that evening he had ealled 
the doctor. 

Q. Now, Mr. Goodfellow, do you know a Mr. 
Vie Hart? As J de: 

Q. Do you know what business he is connected 
with? Ace aldo, 
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@. What business is that? 

A. Radio Cab Company. 

Q. Have you ever had oceasion to see Mr. Hart 
in connection with this case? A. I have. 

Q. This is Government’s Identification 13; could 
you tell us what that is? 

A. This is a- trip ticket that I obtained from 
Mr. Hart. 

Q. And do you know, strike that, please. What 
did you go to Mr. Hart’s place of business [300] 
for? A. To obtain this trip ticket. 


Q. Did you have a specific date in mind? 

A. Yes, sir. 

Q. What date was that? A. January 22nd. 

Q. Of 19552 A. Of 1955, yes, sir. 

Q. And did vou have a particular cab number 
in mind? iNee SY. GS.asin: 


Q. What cab number was that? 
A. Twenty, two, zero. 
Q. And did you assist in the search for that 
ticket ? 
A. I was with Mr. Hart when he found it. 
Q. Do you know what date that ticket you have 
there, Government’s Identification 13, pertains to? 
hy sD Tales 


Q. What date is that? A. January 22nd. 
Q. Did you place any mark on the ticket at the 
time you found it? Am Slicdids 


Q. What mark did you place on it? 
A. he initials on the back. 
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My. Stevens: At this time the Government 
moves the [301] admission of Government’s Identi- 
fication 13. 

Mr. Taylor: We object to that, your Honor. 
There is no connection of that exhibit with this de- 
fendant, there is no testimony that on that trip in 
question the defendant or the deceased rode in that 
cab. Unless he could testify to that your Honor, I 
don’t think it is admissible. I don’t see where even if 
they did connect it up that way where it adds to 
or detracts from this case whatsoever. It looks to 
me like superfluous exhibit they are trying to get in, 
bury the jury in exhibits; no connection at all. 

The Court: The Court feels that it is relevant 
and will admit it. 

The Clerk: Government’s Exhibit J. 


(Government’s Identification No. 13 was ad- 
mitted in evidence as Government’s Exhibit J.) 


Mr. Stevens: May we have the recess at this 
time, your Honor? 

The Court: Members of the jury, once more I 
admonish you to not discuss this case with anyone; 
do not permit anyone to discuss it with you; and 
not to listen to any conversation concerning the 
subject of the trial; do not form or express any 
opinion until the case is finally submitted to vou. 
We will take a ten minute recess. 

The Clerk: Court is recessed for ten [302] 
minutes. 


United States of America 297 


(Thereupon, at 4:05 p.m., the Court took a 
recess until 4:15 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


The Court: Let the record show the presence of 
the defendant and his counsel. Mr. Stevens, you had 
something to take up in the absence of the jury. 

Mr. Stevens: Your Honor, we have been con- 
sidering the objection made by counsel concerinng 
the five pictures that were identified by Mr. Douthit. 
To my recollection there was only one mention of a 
spot at one time. There was no discussion of blood 
stains at that time and due to the fact that we 
cannot establish the condition of the room where 
these pictures were taken on the 22nd or the 23rd 
and we did not gain access to the room until the 
arrest, we think that perhaps they may be remote 
and we would consent to the motion of the defense 
to strike those exhibits, or strike the Identifications 
and will not pursue that line of questioning. 

The Court: Has that motion been made by the 
defense ? 

Mr. Stevens: I believe he objected very strenu- 
ously to the testimony on the ground that they 
were remote from the time of the occasion due to 
the time of the arrest. We believe that they are 
relevant but they are remote and we have no way 
of establishing the condition of the room on the 
morning of the events that are charged in the in- 
dictment. We believe [303] that the objection has 
merit because of the quality. 
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The Court: What are the Identification num- 
bers ? 

The Clerk: Nos. 8 to 12, your Honor. 

The Court: Mr. Taylor, is that your motion? 

Mr. Taylor: I think at the time we made the 
motion it was during the conference at the bench. 
I don’t know whether I made it in those words. I 
would strenuously object if they were going to be 
offered. At this time, your Honor, for the purpose 
of the record, I will make a formal objection to 
the introduction of those particular Identifications. 

Mr. Stevens: We were withdrawing the Identi- 
fications and consenting to the motion to strike Mr. 
Douthit’s testimony pertaining to those Tdentifica- 
tions. 

The Court: Very, well. So ordered. It will be 
stricken. 

Mr. Stevens: May we recall the jury at this time, 
vour Honor? 

The Court: Very well. 


(At this time, the jurv entered the court- 
room. ) 


The Court: Parties wish to have the jury polled? 

Mr. Taylor: No, we will stipulate they are all 
present, your Honor. 

Mr. Stevens: We so stipulate. 

The Court: Very well. Proceed. [304] 
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JAMES J. GOODFELLOW 
the witness on the stand at the time the recess was 
taken, resumed the stand. 
Mr. Stevens: Your witness, Mr. Taylor. 


Cross-Examination 
By Mr. Taylor: 


@. Mr. Goodfellow, the time that you had the 
first conversation at the hospital with Mr. Urban, 
did the fact that the nurse or the supervisor was 
present, Mrs. Bray ? 

A. Mrs. Bray was present during our conversa- 
tion ? 

Q. Yes, sir. As ANogsinm 

Q. Well then, if she testified she was present 
during the conversation she would be wrong then, is 
that. right 2 

A. She may have been there at intermittent 
parts, but she wasn’t there during the, not con- 
tinuously. 

Q. Now, you stated that Mr. Urban stated at a 
later conversation that he had roughed up Miss 
Cathey a couple of times, what did you, did he 
elaborate on that as to what that meant? 

A. No. 

@. I suppose several meanings could be given to 
that particular phrase, could they not? 

A. Depending upon the individual, I guess. 

Q. Well, Mr. Goodfellow, after Mr. Urban told 
you the [805] story about her, about Mrs. Cathey 
coming home at two o’clock in the afternoon, did 
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you make any investigation in that particular area 
of town, in South Fairbanks, to ascertain who had 
inflicted the injuries upon Miss Cathey ? 

A. Yes, sir. 

Q. Mr. Goodfellow, did you know at the time that 
you talked with Mr. Urban at the hospital that it 
was through Mr. Urban’s alarm at the condition of 
Miss Cathey that caused her to be in the hospital? 

A. At that time the only thing I knew was that 
Mr. Urban had accompanied Mrs. Cathey to the 
hospital and that Mis. Bray had asked him to stay 
there. 

Q. And then after did you talk to Doctor An- 
derson ? A. No, sir, I did not. 

@. And did you after that ascertain that My. 
Urban alarmed at the condition of Miss Cathey 
had ealled Doctor Anderson to come to the Alibi 
Club on the evening of January 31st? 

A. When are you speaking of Mr. Taylor? 

Q. January 3lst, when she was taken to the 
hospital. 

A. No, sir, I didn’t see Doctor Anderson on 
the 31st of January. 

@. Well, did you since learn though that it was 
through Mr. Urban’s alarm at her condition that 
he called Doctor [806] Anderson and Doctor An- 
derson did take Miss Cathey to the hospital? 

Mr. Stevens: I object, your Honor, it would be 
self-serving; 1t would be hearsay where he got the 
information anyway. 

The Court: He may answer if he knows. 


Umted States of America 301 


(Testimony of James J. Goodfellow.) 

Mr. Goodfellow: I believe Doctor Anderson said 
he did. I don’t know for sure. I don’t know that 
Mr. Urban called Doctor Anderson, no. 

Q. (By Mr. Taylor): Did you know Doctor An- 
derson came down to the Alibi Club on the evening 
of January 31st? A. Yes, sir. 

Q. But you don’t know who called him? 

A. I can’t say who called him. 

Q. And you don’t know whether Doctor Ander- 
son went out there of his own volition or not? 

A. According to Doctor Anderson he was called 
out there. 

Q. Then Mr. Urban accompanied the injured 
person to the hospital, is that right? 

A. As far as I know he did. 

Mr. Taylor: I believe that’s all, Sergeant Good- 
fellow. 

Mr. Stevens: Thank you very much. [307] 


(Witness excused.) 


Mr. Stevens: Call Sergeant Wirth. 


FRANCIS X. WIRTH 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


@. Will you state your name, please? 
A. Francis X. Wirth, Jr. 
Q. What do you do, Mr. Wirth? 
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A. I am a Sergeant on the city, Fairbanks, 
Alaska, City Police Department. 

Q. Do you know Mr. Urban, Mr. Wirth? 

edo: 

Q. Were you a city policeman in January of 
1955? A. £ was. ; 

@. Did you have any connection with the investi- 
gation concerning the death of Myrtle Cathey ? 

A. I did. 

@. In connection with that did you see Mr. 
Urban? A. I did. 

@. When is the first time you saw Mr. Urban 
in connection with it? 

A. Approximately two forty-five a.m. on the 
morning [308] of January the 31st, 1955. 

. And where was that? 

A. That was at the City Police Station, Fair- 
banks, Alaska. 

@. Was there anyone with you there? 

A. There was Sergeant Dave John and Officer 
Goodfellow of the Territorial Police, and Officer 
Byrom, Donald Byrom. 

Q. Did you have a conversation with Mr. Urban 
there ? A. I did. 

Q. What was that conversation ? 

Mr. Taylor: I don’t believe the proper founda- 
tion has been laid, your Honor, as to who was par- 
ticipating in the conversation, who was present. 

The Court: I think he may answer. 

Mr. Wirth: I asked Mr. Urban how Pat Cathey 
had been hurt and he asked me or, excuse me, he 
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told me that Pat had been beaten by some woman. 

Q. Do you recall any further part of that con- 
versation ? A. I do. I asked, yes, I do. 

Q. What was that? 

A. I asked him if he knew who the woman was 
and he said he did not. 

Q. Did you see Mr. Urban again concerning this 
same matter? [309] Ave aha 

Q. Do you recall when that was? 

A. That was on February the 4th. 

@. And where did you see him? 

A. At the Alibi Club on South Cushman Street. 

@. Was there anyone with you at that time? 

A. Officer James Goodfellow of the Territorial 
Police was with me. 

Q. Did you have a conversation with Mr. Urban 
at that time? aa Dare bil 

Q. Do you recall the approximate time of day? 

A. I do not. 

Q. Do you recall the 4th dav of February, is 
that correct? 

A. I do. It was in the evenine but I don’t re- 
member the approximate tine. 

Q. Where did the conversation take place? 

A. It took place in a bedroom off the bar at the 
Alibi Club. 

@. And what was the conversation at that time ? 

A. Mr. Urban told us that he wanted to tell us 
the true way that Pat Cathey had been hurt and 
that he wanted to change the story that he had told 
us previously. 
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Q. And what did he tell you at that time? [310] 

A. At that time he told us that Pat Cathey had 
gone, had left the Alibi Club on the early morning 
of January, January the 22nd and that she did not 
return until about three p.m. that afternoon. Excuse 
me. That’s right, three p.m. that afternoon, that 
when she did return she had been beaten and she 
told him that some man had beaten her and had 
taken her money; that she came in and sat down 
on a stool at the bar and wanted a shot and when 
she, while she was sitting at the bar she fell back- 
ward off the stool and hit her head on the floor 
and her neck popped like a cannon, Mr. Urban said. 
He said he then called Ted Beasley, the Vet’s cab 
driver and he and Mr. Beasley tried to get Pat 
Cathey to go to the hospital. Pat did not want to 
go to the hospital. Therefore, Mr. Urban and Mr. 
Beasley tried to forcibly take Pat to the taxi which 
Mr. Beasley had but they could not get her off the 
hed and therefore, Mr. Urban called Doctor Ander- 
son. Doctor Anderson came out, went out to the 
Alibi Club and gave Pat a shot which quieted her 
tnhiatetmae: 

Q. You recall any of the rest of the conversa- 
tion at that time, if there was any further con- 
versation ? 

A. Well, Mr. Urban asked me to advise him at 
that time and I told him that the only way I could 
advise him was to get a lawyer. We asked him if 
he would go with us to the Territorial Police Station 
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to go over this statement again and [311] he com- 
plied with that request. He did go with us. 

Q. Did he, did your discussion pertaining to any 
further incidents that took place during Miss 
Cathey’s lifetime? 

Mr. Taylor: If the Court please, we are going 
to object to that. It is so indefinite it is a little in- 
definite and might be a shotgun question. I think 
he should pinpoint it down a little bit, your Honor. 

Mr. Stevens: I will be glad to, your Honor. 

Q. (By Mr. Stevens): Did your discussion per- 
tain to anything on the 30th day of January. 1955? 

A. Yes, it did. 

@. What was that part of the discussion? 

A. The part that I remember about the 30th 
right off is that Mr. Urban said that he was asked 
by Pat Cathey to rub her back that afternoon, and 
when he did he noticed a bruise on her back where 
she had bumped her back while she was dancing 
the night previously. He said she had bumped it 
on the corner of a table and he said while he was 
rubbing her back she tilted her head back and tried 
to look at the ceiling and that her head popped 
again the same as it had the night when she fell 
off the stool. 

Q. During these conversations did you ascer- 
tain where Mrs. Cathey lived? [312] 

m. I dud. 

@. Where was that? 

A. In this same bedroom where we were talking 
with Mr. Urban off the bar at the Alibi Club. 
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Q. Did you ascertain how long she had becn 
living there? 

A. If I did I don’t remember. It was, I don’t 
remember just how long he stated. 

Q. Did any of your discussion pertain to the 
reason for the first explanation Mr. Urban had 
given you concerning Miss Cathey’s condition? 

A. Yes, he said that Pat knew that she was 
going to the hospital and she was afraid that if 
something happened to her that she didn’t want 
the story to get back to her relatives that she had 
been, had been a working girl and had been hurt 
while out with a man and so they, she, excuse me, 
Pat wanted Mr. Urban to tell this story about be- 
ing beaten by the woman. 

Mr. Stevens: Your witness, Mr. Taylor. 


Cross-Examination 
By Mr. Taylor: 


Q. Now, Mr. Wirth, when vou first saw Mr. Ur- 
ban at the police station what particular business 
was he there on? 

A. He eame to the police station to bring us an, 
excuse me, an address and the address was that of 
relatives of Pat Cathey in Montana. 

Q. Was vou acquainted with Pat Cathey during 
her lifetime? [813] 

A. I didn’t know the girl, no. 

Q. Now, did you talk to Mr. Urban at the police 
station about this incident? A. Wie: 
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@. Was that the time he told you Miss Cathey 
had been beaten by a woman? 

me. hat is true. 

Q@. Was that the same night that he brought the 
address of Miss Cathey’s relatives? 

A. That is true. 

@. And then when was the next time you talked 
to him? A. On the 4th of February. 

Q. Fourth of February ? A. Right. 

Q. Did you get a statement at that time from 
Mr. Urban? 

A. The Territorial Police took a statement from 
Mr. Urban. 

Q. Did he sign it? 

A. Not to my knowledge. 

@. And you say the next talk you had with him 
was on the 4th of February, is that right? 

A. That is correct. 

@. And who was present then? 

A. When the statement was taken at the Terri- 
torial Police Station Officer Goodfellow and Lieu- 
tenant Mayfield and myself were present. [314] 

Q. Now, when Mr. Urban stated that Miss 
Cathey had come in all beaten up and that she fell 
off of a stool and hurt her neck, was Ser geant Good- 
fellow there? 

A. I believe that he was unless he stepped out 
of the room for a minute. I believe he wag there 
at the time. 

@. And you believe he was there all the time, 
is that right? 
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A. Not all the time, sir. He was, he did step out 
of the room, T remember at one time for just a 
minute. 

Q. How long did he step out? 

A. It was just out and right back. It was just, 
he went out to the outer office for something but 
it was just a matter of a few seconds, I believe. 

@. And was that at the same time you mentioned 
about rubbing her back and noticing the swelling? 

A. I don’t remember him mentioning any swell- 
ing. He mentioned a bruise and about rubbing her 
back, yes. 

And he said that it popped, the neck popped ? 
Yes. 

Like as if a vertebrae was out of place? 

He didn’t mention that, no. 


OPFOPO 


Did vou get that impression, the vertebrae 
popped back in place? A. No, I didn’t. 

Q. What impression did you get that she broke 
her neck? [315] 

A. I didn’t, I didn’t reach anv conclusion on 
that, sir. 

Q. It didn’t register? 

A. The thing that registered is that every time 
she fell he said she popped her neck like a cannon. 

Q. That was twice he spoke about that. Now, 
where was she supposed to have fallen the first 
time off the bar stool? 

A. Where had she fallen? 

Q@. Yeah, where would that take place? 

A. At the Alibi Club. 
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Q. Sergeant Goodfellow was there at the time 
that he mentioned that, is that right ? 

A. He was there with me. 

Q. Was this the time that vou talked to Mr. 
Urban at the Alibi Club? 

A. Was this the time, did you sav? 

Q. Yeah. 

A. He mentioned it at the Alibi Club and again 
at the Territorial Police. 

Q. At both of these conversations was Sergeant 
Goodfellow there? 

A. Yes, he was, but at the Alibi Club Officer 
Goodfellow stepped out to the bar for a mimute while 
Curly wanted to talk to me. [816] 

Q. You sav vou hadn't been aequainted with 
Mvrtle Cathey then in her lifetime? 


A. No, I hadn’t been. 

@. You know her when you see her? 

A. No, I didn’t. 

@. Did you ever have any reason to go into the 
Alibi Club prior to that time? 

mA Yes) Iedid. 

Q. You ever see her there tending bar? 

Ee No, | didn’t. 

Q. You know she was part owner? 

A. I didn’t before this happened, no, sir. 

Mr. Taylor: That’s all. 
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Redirect Examination 
By Mr. Stevens: 


Q. Mr. Wirth, just one thing, vou have told us 
part of a conversation that took place down at the 
Territorial Police Station, is that correct? 

A. Yes. 

Q. In addition to what vou and Mr. Goodfellow 
talked to Mr. Urban about at the Alibi Club on the 
4th ? A. In addition, ves. 

Q. In other words, there were two conversations 
vou participated in on the 4th, is that correct? 

A. That is correct. [317] 

Q. Was there anyone else at the Territorial Po- 
lice Station besides Mr. Goodfellow ? 

A. Yes. 

Q. Who was that? 

A. Lieutenant Mayfield. 

Mr. Stevens: Thank you very much. 


Recross-Examination 
By Mr. Taylor: 


Q. Mr. Wirth, would it be possible for you to 
get a copy of the statement that was taken down 
at the police station? 

A. If there was 

Q. Bring that here tomorrow morning. 

A. <A statement in writing? 

Q. Yeah, statement of Mr. Cathey. 

Mr. Stevens: I believe that is an improper way 
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to make a demand for production of any evidcnee, 
your Honor. 

The Court: I didn’t recall that the witness said 
that a statement was signed by the defendant. Did 
vou so testify ? 

Mr. Wirth: No, I did not, sir. 

Mr. Taylor: He stated, your Honor, I believe 
there was a statement taken there. 

The Court: I didn’t understand his testimony 
that way but I don’t wish to put any judgment and 
memory ahead of [818] yours. We will have to read 
the transcript to 

Mr. Taylor: I don’t think it is material, your 
Honor. I am not particular. 

The Court: Very well. 

Mr. Taylor: I have a method of getting it. 

The Court: All right. 


(Witness excused.) 


Mr. Stevens: See if Mr. Trafton is there, please. 
The Clerk: Government’s Identification No. 19. 


(Plat showing bedroom of Alibi Club was 
marked Government's Ideutitication No. 19.) 
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WILLIAM TRAFTON 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


@. State your name, please. 

A. Wilham Trafton. 

Q. What do you do, Mr. Trafton? 

A. Employed by the Department of Territorial 
Poliee. 

Q. How long have you been a territorial police- 
man ? A. Five years in March. 


Q. This is Government’s Identification 19, Mr. 
Trafton, would vou tell us what that is? [319] 

A. This is a room in the Ahbi Club which is 
located at Twenty-third and Cushman and is the 
room used as a bedroom out there. 

Q. What is the Identification though; it is a 
drawing of some type? 

A. It is a drawing of scale of the bedroom and 
the furniture that is in the bedroom at the time the 
drawing was made. 

Q. Do you know who made that drawing? 

A. I made the drawing. 

Q. When did you obtain the information for 
that? 

A. The information was obtained on the night 
of the 26th of February. 

Q. Of this year? A. Of this year. 

Q. And how were the measurements obtained, by 
actual measurements ? 
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A. Measurements were obtained by actual meas- 
urements by myself and Max Rodgers. 

Q. Is that a scale drawing as close as you can 
make it? 

A. This is a scale drawing. The scale is one inch 
to a foot and the outside measurements of the room 
are correct as close as you can make it by this 
graph paper. The furniture inside the room is drawn 
in proportion to the room and it is not to scale. [320] 

Q. It is approximate locations? 

A. It is the location, the approximate location 
of the furniture at that time. 

@. Where is that room located in relation to the 
bar of the Alibi Club? 

A. It is to the north of the bar. 

Q. As you go in the door, which way is it, the 
front door? 

A. You go in the front door, you jog a little to 
the left when you go in and then you head straight 
into the bedroom. 

Q. You viewed the room at that time when vou 
were in there yourself, personally ? 

A. Yes, sir, I did. 

@. And does that diagram you have made fairly 
represent the location of the physical objects in that 
room at that time? A. It does. 

Q. Are there any extraneous comments on that 
other than just the location of the physical objects 
and the explanation of those objects ? 

A. No, sir. 
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Mr. Stevens: We offer that Identification as an 
exhibit. 

Mr. Taylor: We object, your Honor, upon the 
grounds it 1s immaterial, irrelevant, incompetent, 
don’t truthfully [3821] show the, depict the Alibi 
Club, the entrance to the bedroom, too remote in 
point of time. It was drawn by Mr. Trafton on 
February the 26th, a month after the death of 
Cathey, no proper foundation has been laid that 
the furniture in the room on the 26th dav of 
February was the same identical furniture that was 
in there on the 22nd day of January, 1955. 

The Court: The Court can’t see the relevaney of 
the exhibit at this time. I will, therefore, deny the 
offer at this time. 

Mr. Stevens: Your witness, Mr. Taylor. 

Mr. Taylor: I don’t think I’ve got a question to 
ask him. 

Mr. Stevens: We withdraw the exhibit. That’s 
all, Mr "Tnatton. 


(Witness excused. ) 


Mr. Stevens: May we take the evening recess, 
vour Honor? 

The Court: It is nearly five. Any objections? 

Mr. Taylor: Absolutely not, your Honor. 

The Court: Members of the jury, once again it 
is my duty to admonish vou not to discuss the subject 
of this trial with any person; do not permit anv 
person to discuss it with you; do not lsten to any 
conversation concerning the subject of the trial; 
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and do not form or express any opinion until the 
case 1s finally submitted to you. You are excused 
until ten o’clock tomorrow morning. [322] 

The Clerk: Court is adjourned until ten o’clock 
tomorrow morning. 


(Thereupon, at 4:55 p.m., the trial of this 
cause was adjourned until May 20, 1955, at 
10:00 a.m.) 


May 20, 1955—10:00 A.M. 


Be It Remembered, that upon the 20th day of 
May, 1955, at the hour of 10 0’clock a.m., the trial 
of this cause was resumed, the plaintiff and the de- 
fendant both represented by counsel, the Honorable 
Vernon D. Forbes, District J udge, presiding: 

The Clerk: Court is now in session. 

The Court: Let the record show the presence of 
the defendant and his counsel; the government at- 
torneys. Will the Clerk, please, call the roll of the 
jury and the alternates? 


(Thereupon, the Clerk of Court proceeded to 
call the roll of the jury.) 


The Clerk: They are all present, your Honor. 

The Court: Very well. The defendant ready 
to proceed 2 

Mr. Taylor: The defendant is ready, your 
Honor. 

The Court: The government? 

Mr. Stevens: The government is ready, your 
Honor. Your Honor, we would move the admission 
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of this Government’s Identification 18, which is the 
book that corresponds, has the number which corre- 
sponds to the two exhibits that are in [313] evidence 
at this time, Government’s Exhibit H and 
I have the same number. It is to tie into, to show 
that. there was proper identification. 

Mr. Taylor: We will stipulate, your Honor, 
without the introduction of the book. 

The Court: Will you repeat that, Mr. Taylor? 

Mr. Taylor: I say JI will stipulate that they 
have that identification number of the cleaners on 
those two garments without bothering about intro- 
ducing the book. 

Mr. Stevens: The book goes a little further, 
showed the identity of the customer which 1s con- 
nected with the number, being Curly Urban. If Mr. 
Taylor would stipulate that this book shows that No. 
18777 was an item sent in by Curly Urban or items 
of clothing sent in by Curly Urban we would ap- 
preciate it. 

Mr. Tavlor: We will stipulate to that. 

The Court: Very well, so stipulated. 

Mr. Stevens: Thank you, vour Honor. May we 
withdraw that exhibit then due to the stipulation? 

The Court: Any objection? 

Mr. Taylor: No objection. 

Mr. Stevens: Call Mr. Mayfield, please. 
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BE. L. MAYFIELD 
a witness called in behalf of the plaintiff, was duly 
sworn and testified as follows: [824] 


Direct Examination 
By Mr. Stevens: 


Q. Would you state your name for us, please? 

A. K. L. Mayfield. 

Mr. Miller: Beg pardon, sir. 

Mr. Mayfield: E. L. Mayfield. 

Q. (By Mr. Stevens): What is your occupation, 
Mr. Mayfield ? 

A. Tam inthe employ of the Department of Ter- 
ritorial Police. 

Q. Where do you live? A. In Anchorage. 

Q. In January of, in the early part of February 
of this year where were you stationed ? 

A. I was working in Fairbanks at that time. 

Q. And was that for the Territorial Police? 

A. Yes, sir. 

Q. While you were here as a Territorial Police- 
man, Mr. Mayfield, did vou come in contact with 
Mr. Urban, the defendant in this case? 

A. Yes, I did. 

Q. Do you recall when that was? 

A. It was February the 4th, about ten forty-five 
in the evening. 

Q. And where was that? [825] 

A. In the Territorial Police Office here in Fair- 
banks. 

Q. Was there anyone, anyone with you at that 
time ? 
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A. Yes, Officer Goodfellow of the Department of 
Territorial Police and Officer Wirth working for the 
Fairbanks police. 

Q. Did you have a conversation at that time 
with Mr. Urban? A. Yes, we do. 

Q. Was this conversation prefaced with any 
type of statement to Mr. Urban concerning whether 
or not he had to make a statement to you? 

A. Yes, he, when he came into the office I asked 
him if he wanted to discuss this case with me and 
he said that he did. 

Mr. Stevens: The planes are giving us a bad 
time. 

Mr. Taylor: Just wait until that noise calms 
down, will you? 

Myr. Mayfield: O. K. 

Q. (By Mr. Stevens): Now, will you continue, 
please? 

A. We asked him if he would like to diseuss 
this case with us and he said that he did. 

Q. And was Mr. Urban under any restraint at 


that time ? A. No, he was not. 
Q. He was not under any arrest or anything lke 
that ? A. No. [326] 


Q. Will you tell us what the conversation at 
that time was? 

A. Yes. I personally advised him or rather asked 
him if he would like to discuss this case and he 
said he would. I told him he didn’t have to if he 
didn’t want to because anything that he may say 
could be used against him and he said no, that he 
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wanted to discuss the case in its entirety. He ad- 
vised us that on the morning of January 21st be- 
tween five and seven a.in., he had gone to the 
Players Club at Fairbanks to get the girl that was 
living with him by the name of Cathey, and she 
didn’t want to come back to the elub with him so 
he said he took her by the arm and put her in the 
eab and took her back out to the Alibi Club where 
they had been staying. He advised that they had 
been staying together since last September or Octo- 
ber. He stated at that time that when she had moved 
in with him that she was withont funds and he had 


paid her 

Mer Paylor: Jiist a moment, please: 

Mr. Stevens: Go ahead. 

Mr. Taylor: Start that statement over, will you? 

Mr. Mayfield: In its entirety? 

Mr. Taylor: No, just that last part. 

Mr. Mayfield: When she had moved in with him 
last Oetober, September or October, she was with- 
out funds. 

Mr. Stevens: Your Honor, the testimony of Mr. 
Mayfield [827] is not going to take too long. Could 
we close all these windows for this time? 

The Court: We can certainly close the windows 
on this wall. 

Mr. Stevens: JT think the record should show that 
these interruptions are coming from extraneous 

noises from outside. 
| Mr. Mayfield: Mr. Urban advised he had gone 
down to this downtown rooming house or hotel and 
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paid her back room or what money she owed. He 
advised us that he had promised her half-interest 
in the club if she would stay there and work with 
him and he had said that she had lived in the Alibi 
Club along with him during this time; said when 
they came in out of the cab this morning of January 
21st that they went to the bar and had a drink and 
while they were drinking she fell off the stool and 
hit her head on the floor and made the remark that 
it sounded like a cannon. So he got a towel and 
cleaned her up and put her to bed. She wanted 
something to eat but he only gave her some fruit 
juices and put her, no, I take that back. When 
they came 1n, had that drink, she said that she was 
going back out that night, that morning, and he 
said no, you are not, so she slammed the door and 
left. He didn’t see her, he said again until Saturday 
morning between seven and eight o’clock and when 
she came in and at that time she was all beat up and 
was covered with blood. He said she was wearing 
brown slacks [828] and a red coat and she wanted 
Mr. Urban to buy her a drink, so they went to the 
bar and had the drink and that is when she fell 
off the stool and her head hit the floor and he made 
the remark that it sounded like a cannon and that 
was when he had got a towel and cleaned her up and 
put her to bed and gave her some orange juice. He 
had asked her, he told us he had asked her at that 
time who beat her up and she advised that she 
would fight her own battles. He asked if he couldn’t 
take her to a doctor or call one and she said no. 
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She refused, but about, he said about between seven 
and eight o’clock Saturday evening he did call a 
doctor and had a doctor come out to the Alibi Club 
to sew up her lip and the doctor had asked her then 
who had beat her up and she said that she would 
fight her own battles. He said that he didn’t keep 
the club open during her recuperation. She would 
be up from time to time attempting to cook some 
meals but he would prepare fruit juices and see 
that she had something to eat. He said he did go to 
town from time to time to get some fruit juices 
and milk for her, said on January the 30th in the eve- 
ning she was up attempting to get a typewriter or 
had a typewriter and fallen and advised him that 
she had hurt her back and asked if he wouldn’t 
rub her back. He said that while he was rubbing her 
back something snapped and she advised him that 
her fingers were getting numb so he called an am- 
bulance and an ambulance came and took her to the 
hospital in Fairbanks and at the hospital again he 
asked [329] who had done it and she said that she 
would take care of it. Either myself or Mr. Wirth 
asked him at the time if he was not the one that 
had beat up Cathey and he said, no, and that he 
could prove it. I asked Mr. Urban if he would like 
to prove it and talk to a polygraph or a lie detector 
and he said no, that he would not talk to a lie 
detector until such time as he had consulted his 
attorney. Mr. Urban was in the office where we 
had our discussion for about an hour and a half 
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when he left with Officer Wirth of the Police De- 
partment. 

Q. (By Mr. Stevens): Was this a signed state- 
ment? A. No. 

Q. Did you take any notes of your own? 

A. Yes, I did. 

Mr. Stevens: Thank you very much, Mr. May- 
field. Your witness, Mr. Taylor. 


Cross-Examination 
by alr Vaylor: 


@. How long have you been with the Territorial 
Police, Mr. Mayfield ? 

A. Well, since they started about a year and a 
half ago, Territorial Police. 

Q. And prior to that you was with what they 
called the Alaska Highway Patrol? 

A. Yes, sir. [830] 

Q. And what was the duration of your entire 
services with the Territory as a police officer? 

A. ITbelieve April, 1947, I started. 

Q. About eight years then, a little better than 
eight years you have been on the foree? 

A. Yes, sit. 

@. Now, at the time that you asked Mr. Urban 
if he would take a polygraph test did you have a 
polygraph machine at the Territorial Headquarters ? 

A. No,sir. 

Q. Now, did you consult your notes, Mr. May- 
field, before vou came to testify at this time? 


: 
: 
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A. Yes, sir. 

Q. How long previous to testifying ? 

A. I consulted them just before coming into the 
court room. 

Q. And how long did you go over those notes, 
how long did you spend on them, you might call re- 
freshing your memory ? 

A. Qh, about thirty minutes, I imagine. 

Q. Now, how does it happen to be that Mr. Urban 
was at the Territorial Police Office on February the 
Ath ? 

A. Officers Wirth and Officer Goodfellow and he 
were in the office when I came in. 

Q. You don’t know how he happened to be 
brought there then ? [331] 

A. ‘hey had asked me if I would like to sit in 
and discuss this matter with them. 

Q. Was that before they went up to the Alibi 
Club and got him or before, or after they had 
brought him down there? 

A. J don’t believe they advised me until such 
time they had contacted Mr. Urban. I am not sure. 

@. And you stated that all you did was ask him 
if he wished to make a statement about the case, 1s 
that right? A. I asked him that, yes. 

Q. And he had no hesitation about making a 
statement in the case? Acwe Noy sim, 

Q. Now, you say Officer Goodfellow and Mr. 
Wizth of the city police were there? 

A. Yes, sir. 

Q. Now, you say that was on January the 21st 
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that Mr., that the, that Mr. Urban said he had gone 
to the Players Club? A. Yes, sir. 

Q. Are you sure that it was not the 22nd? 

A. My notes reflected it was the morning of Jan- 
uary the 21st. 

Q. If Sergeant Wirth and Mr. Goodfellow both 
advised it was the 22nd wouldn’t you say they were 
wrong ? 

A. I can only testify from what my notes re- 
veal. [332] 

Q. Not from your memory then ? 

A. No, I couldn't. 

®. Not from your memory ? 

A. I couldn’t remember that long, no. 

Q. I see. Now, how long did he say he had been 
at the Players Club? A. He didn’t state. 

Q. Did he make any particular reference to anv 
acts that took place there or anything that he had 
done? 

A. Yes, T just stated that he had gone there to 
take Cathey home with him and said that she re- 
fused to go or said she didn’t want to go and he had 
taken here hy the arm and they got a cab and went 
out to the Alibi. 

Q. Did he tell von that Miss Cathey had ealled 
him from the Players Club to come and get her? 

A. I don’t recall he had told her that. 


Q. Did vour notes reflect that? A. No, 
Q. And did he say how long he had been at the 
Players Club? A. No: 


Q. Did vou ask him? A. T don’t recall. 
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@. And did he say anything to you about buying 
a drink or two at the Players Club? [333] 

A. Notthat I recall. 

Q. Well, you remember whether Mr. Wirth or 
Goodfellow asked him those questions while you 
were there ? 

A. If they did I didn’t put them in my notes? 

Q. Now, in your questioning, Mr. Mayfield, just 
what was you trying to ascertain; was you trying 
to get what happened that morning, what he had 
done between the time he went to the Players Club? 

A. He advised us that he wanted to tell us the 
entire incident that led us to this Cathey’s death and 
it was a voluntary statement as far as we were con- 
eerned. 

Q. Did you interpose any questions to Mr. 
Urban ? 

A. Probably from time to time we had asked 
some. 

Q. So far as you remember you didn’t interpose 
any questions as to what happened in the Players 
Club? A. Tdon’t recall. 

@. And then what time did he say that he and 
Miss Cathey went back to the Ahbi Club? 

A. Fvom the Players Club? 

Q. Yes. 

A. He said that he had called at the Players 
Club between five and seven a.m. 

Q. And I don’t believe you quite got your an- 
swer that time. You say what between five and 


seven ? [334] 
| 
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A. He said he had ealled at the Players Club 
between five and seven a.m. to take her home. 

Q. And then I believe you also stated something 
about when he took her home that she sat down at 
the bar and fell off the stool ? 

A. Yes, I did. I made a correction on that. I 
would, they had a drink and then she said she was 
going to leave and that is when she left and slammed 
the door. 

Q. She did not then, he didn’t say she sat down 
on the stool when they went in from after getting. 
arriving back from the Players Club? 

A. They may have set on the stool to have that 
drink before she left. 

Q@. There was nobody fell off any stool at that 
time ? A. He didn’t state there was. 

Q. Your memory played tricks on you, did it? 

A. When she fell off the stool was when she had 
come back Saturday morning. 

Q. Now, what date was Saturday night? 

A. January 22nd. 

Q. And then what time did Mr. Urban say that 
vou, or say that she had come back to the Alibi Club? 

A. It was Saturday morning between seven and 


eight. 
Q. Saturday morning between seven and eight 
ocloek ? [3835] A. Yes. 


Q. Was that the time that she left the Alibi Club 
after eoming back from the Players ? 

A. She had left the Alibi Club Friday morning 
and came hack Saturday morning. 
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Q. What date was Friday morning ? 

A. January the 21st. 

Q. Would you like to consult you notes a Iittle 
bit, Mr. Mayfield, to see how close you are in yout 


testimony ? ma. 6't Tamay. 
Q. What? A. Tf ante 


Q. Well, wait, I will go a little farther with this, 
so then he told you that she came back then betwee 
seven and eight o'clock on Saturday morning, is 
that right ? a. Y Ceci 

Q. Now, if Mr. Goodfellow testified that she 
came back at two o’clock, afternoon of the 21st or 
22nd, would you think Mr. Goodfellow would be 
testifying to something different than you? 

A. I can only testify to what my notes reveal. 

Q. No, you are testifying as to what Mr. Urban 
told you, are you not? 

A. I am testifving what I jotted down at the 
time Mr. Urban and T had our discussion. oun 

@. And if Mr. Goodfellow in testifving to the 
same conversation 

Mr. Stevens: T object to that. Mr. Goodfellow 
lid not testify to the same conversation, misstating 
the evidence. 

Q. (By Mr. Taylor): Mr. Mayfield, if Mr. 
Goodfellow was testifying to the same conversation 
and said she came back at two o’clock in the after- 
noon, would you say that his testimony was wrong ? 

Mr. Stevens: I object to that and ask that the 
question be stricken on the ground that it is mis- 
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stating the evidence. Mr. Goodfellow did not testify 
concerning the conversation which took place at the 
Territorial Police office. Mi. Wirth touched upon 
it, but Mr. Goodfellow testified concerning a con- 
versation with Mr. Urban at the Alibi Club on the 
evening of February 4th. 

The Court: Objection sustained. 

Mr. Tavlor. If the Court please, I would like to 
have that testimony before the Court sustains that 
objection because I am positive in my own mind 
that Mi. Goodfellow of the Alaska Police testified 
to conversation at the police headquarters and also 
a conversation at the Alibi Club. Mr. Wirth also 
testified to the conversation. 

Mr. Stevens: I am not challenging Mr. Taylor’s 
memory, but he has got the police headquarters 
mixed up. My. [337] Goodfellow testified concerning 
a conversation at the Fairbanks City Police head- 
quarters and later that was on the morning of the 
3lst day of January, 1955, and he later testified con- 
eerning a conversation on the evening of the 4th 
day of February, 1955, at the Alibi Club. 

The Court: ‘That is what my notes reflect as Mr. 
Stevens’ statement, but if Mr. Taylor wishes to go 
through the testimony with the reporter I wish to 
cive him an opportunity to do so. 

Mia. Taylor: Well, our notes show, your Honor, 
that the testimony was, but I will ask him another 
question about the same matter first and maybe we 
will go hack and get the records later on. 

The Court: Very well. 
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Q. (By Mr. Taylor): Mr. Mayfield, if Sergeant 
Wirth testified here as to a conversation that he had 
with Mr. Urban at the police headquarters in your 
presence on the 4th day of February, 1955, and Mr. 
Wirth testified that Miss Cathey, Mr. Urban had 
said that Miss Cathey returned to the Alibi Club at 
three o’clock in the afternoon of the 22nd of Janu- 
ary, 1955, would you say that Sergeant Wirth was 
wrong ? 

A. Well, I can only testify as to what my notes 
reveal. 

Q. Oh, you are not testifying from your memory 
then of the conversation between you then? [338] 

A. Ina sense it would be because I jotted down 
what he had told me on my notes and I had to re- 
fresh my memory. Naturally, I couldn’t remember 
those dates and times. 

Q. Well, now, would you answer the question 
though, which would be right, your testimony now 
as to what the conversation was or Sergeant Wirth’s 
testimony as to what the conversation was ? 

A. Ididn’t understand your question. 

Q. You testified that she returned at seven or 
eight o’clock in the morning to the Alibi Club? 

A. Thatis what Mr. Urban 

Q. Sergeant Wirth says that Mr. Urban says at 
the same conversation that she returned at three 
o’clock in the afternoon of the 22nd ? 

A. My testimony is that Mr. Urban had advised 
us that she had returned between seven and eight 
o'clock on Saturday morning. 
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Q. Now, Mr. Mayfield, isn’t it a fact that you 
have got that just turned around, that she left at 
seven or eight o’clock in the morning and returned 
at two o'clock that afternoon, or three o’clock? 

A. Mo, io, Tinemot. 

Q. What? A. No,sir. 

Q. Well Sergeant Wirth then was incorrect in 
his [839] testimony if he testified to that effect? 

A. I can't tell you anything about his testimony. 

Q. You what? 

A. I couldn’t state anything about his testimony. 

Q@. Well. vou say that vour testimony, is it cor- 
rect testimony ? 

A. When Mr. Urban was giving us the informa- 
tion I was jotting it down and in rereading this 
morning I testified exactly what my notes reveal. 

Q. Well, so then, if vour testimony was the testi- 
mony vou took was jotted down at that time and 
Mr. Wirth testified to entirely different statement 
by Mr. Wirth, evidently then Sergeant Wirth is 
wrong or Mr. Urban I mean, Sergeant Wirth is 
wrong ? 

Mr. Stevens: I believe that it is argumentative 
and again if Mr. Taylor wishes to pursue this per- 
yaps we should read over the testimony because Mr. 
Wirth and Mr. Goodfellow testified concerning two 
specific conversations. These are separate conver- 
sations. One at the police station, another at the 
Alibi. This is a third one at the Territorial Police 
station. 
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The Court: I don’t think the proper foundation 
has been laid to show this is the identical conyersa- 
tion or statement of the defendant. The witness 
hasn't said that while he made his notes and took 
the statement that Mr. Goodfellow was [340] present 
at all times. 

Mr. Taylor: Oh, yes, your Honor, the testimony 
was that Mr. Mayfield, Sergeant Goodfellow and 
Sergeant Wirth were all present at that time. 

The Court: J wish to give counsel an opportunity 
to go over the testimony to be certain of this point. 

M1. Taylor: Well, your Honor, I didn’t put this 
testimony in. The government brought it in and 
there was such discrepancy in it I want to get it 
straightened around, see how it came about. This is 
the first time it crept into the evidence here that she 
came home at seven or eight o’clock in the morning. 

The Court: I will give counsel an opportunity 
to go into the transcript so we will know what we 
are doing here. 

Mr. Taylor: Go into what, your Honor? 

The Court: The transcript. 

Mr. Tavlor: Yes, sir. 

The Court: So, members of the jury, to know 
what has developed and we want the matters to be 
as accurate as possible at this time I am going to 
declare a recess and I once more admonish you not 
to discuss this case with anyone; do not permit any- 
one to discuss it with you; and do not listen to any 
conversation concerning the subject of the trial; do 
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not form or express any opinion until the case is 
finally submitted to you. We will take a ten minute 
recess. [341] 

The Clerk: Court is recessed for ten minutes. 


(Thereupon, -at 11:00 a.m., the Court took a 
recess until 11:10 a.m., at which time it recon- 
vened and the trial of this cause was resumed. ) 


The Clerk: Court is reconvened. 

The Court: Let the record, please, show the 
presence of the defendant and his counsel, and the 
government attorneys. 

Mr. Taylor: We will stipulate the jury is all 
present. 

Mr. Stevens: We will also stipulate, your Honor. 

The Court: Very well. Proceed. 


EK. L. MAYFIELD 
the witness under examination at the time the recess 
was taken, resumed the stand for further cross- 
examination. 


By Mr. Taylor: 


Q. M1. Mayfield, during the recess did you con- 
sult your notes ? A. No,sir. 

Q. Oh, you didn’t, you didn’t look them over. 
Now, just one question then, your testimony that 
you have given on direct and cross-examination, was 
that from your memory or was it from your notes? 

A. I vead my notes this morning as I have testi- 
fied that I had, oh, about thirty minutes prior to 
entering the court room. [342] 
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(Testimony of E. L. Mayfield.) 

@. And before you read the notes this morning, 
did you have a clear memory of what had transpired 
on February the 4th? 

A. With the exception of the exact dates and 
times. 

Mr. Taylor: That’sall. 


Redirect Examination 
By My. Stevens: 


@. You are testifying from your memory as re- 
freshed by your examination of your notes this 
morning, is that it ? A. Yes, sir. 

Mr. Stevens: Just a minute, your Honor. There 
has been this delay and I am not sure what was 
covered on cross-examination now. 

The Court: Very well. 

Q. (By Mr. Stevens): Were you a witness at 
the Alibi Club, Mv. Mayfield, when the conversation 
with Mr. Goodfellow and Mr. Wirth related here 
took place ? A. No,sir. 

Mr. Stevens: No further questions. 

Mir Pavior: Phat'sall. 

The Court: That’s all, Mr. Mayfield. 

Mr. Mayfield: Thank you. 


(Witness excused. ) 


Mr. Stevens: Mv. Hall, are there any of the gov- 


/ ernment identifications that have not been admitted 
_ that are still [343] in the form of being offered ? 


That was not offered at this time. It was overruled. 
The Clerk: That is all there are, sir. The five 
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pictures were withdrawn. The taxi record, the parka 
and the sweater are in, and the pair of dark gray 
slacks and the pair of just gray slacks are not in and 
didn’t get in. 

MI. Stevens: We now withdraw those identifica- 
tions, your Honor, on the ground that we could not 
identify them sufficiently. 

The Court: Any objection ? 

My. Taylor: No objection. 

The Court: They may be withdrawn. 

The Clerk: Thatisall there are, sir. 

Mi. Stevens: The government rests at this time, 
vour Honor. 

The Court: The government having rested, is 
the defendant ready to proceed? 

My. Miller: If the Court please, as I have pre- 
viously notified the Court when Mr. Stevens notified 
us last night that this was going to be his last wit- 
ness and we prepared for an, or attempted to pre- 
pare for a motion but due to the fact that we have 
onlv the one set of books in our library and this case 
is hinged on certain cases Mr. Stevens also looking 
at some of those cases, there were several of the 
books that we couldn’t get. For that reason, I would 
like the Court to give us some [344] time to cheek 
those books, cheek those particular cases before we 
make our motion and we would like to make a motion 
out of the hearing of the jury. 

The Court: How much time would vou like, Mr. 
Roller? 

Mi. Miller: Well, due to the fact that we worked 
through lunch vesterday I would sort of request 
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that we don’t have to work through it again today. 
TI would like to have, to make the motion until three 
o’clock. Would that be all right with the Court? 
There are about eight or ten cases that I have that 
T do not have the hooks on and by checking those 
and checking the cases that will be referred to we 
will probably bring around twenty-five or thirty 
eases that would have to be checked into. 

The Court: I don’t want to rush counsel either 
for the defense or for the government, and if I were 
to grant that request until three o’clock I presume 
that argument would take some time in view of the 
statement of counsel. I am thinking of the jury. This 
is Nriday. Tomorrow is Saturday and Armed Forces 
Day. 

Mr. Miller: T understand, too, Mr. Stevens has 
another simple mattcr to argue tomorrow. I take it 
by the Court’s statement that you are considering 
releasing the jury until Monday morning. is that 


what vou 

The Court: J was wondering whether that would 
be advisable. [345] 

Mr. Miller: That will be satisfactory with us, 
vour Honor. The reason that I asked until three 
was because I didn’t want to work during lunch and 
I certainly plan to stay at it steady, and the extra 
two hours would be of benefit and the research and 
have the hearing say at four o’clock instead of three. 


i 


The Court: Does the government have any ob- 
Jection to releasing the jury until Monday morning 
with the proper admonition ? 

} 


Mr. Stevens: We can’t see that we would have 
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any valid objection. We have an objection, but it 
is the objection to the loss of continuity of the trial. 
But T believe the statement of counsel is correct. I 
have had the majority of these books and he has 
not been able to see them. We would be willing to 
agree that the testimony begin again at ten o’clock 
Monday morning and dispose of this motion this 
afternoon. We intend to dispose of the motion this 
afternoon ? 

The Court: That is what I understand. It will 
take some time to present it. The afternoon will be 
pretty well gone by the time, and the Court doesn’t 
like to break the continuity of a trial either, but we 
are caught mm these circumstances. There being no 
objection on the part of the defendant or the govern- 
ment we will do that, and so members of the jury, 
once again it is my duty to admonish vou and of 
course, it is your serious duty not to discuss the 
subject matter of [3846] this trial with anybody; do 
not permit anvone to discuss it with you; do not 
listen to any conversation concerning the subjeet of 
this trial; and do not form or express any opinion 
thereon until the case is finally submitted to you. 
And vou are excused until ten o'clock Monday morn- 
ing. 

The Court then will hear the defendant's motion 
it three o’clock and the Court will recess until 1:30. 

The Clerk: Court is recessed until 1:30. 


is Fo) 


(Thereupon, at 11:20 a.m., the trial oF thie 
cause was recessed until 3:00 p.m., at which time 
the Court reconvened and the trial of this cause 
was resumed. ) 
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The Clerk: Court is reconvened. 

Mr. Stevens: I will see if counsel is here. 

The Clerk: Your Honor, Mr. Taylor’s office says 
they are on their way over here, sir. 

The Court: Myr. Stevens, I didn’t realize until 
a few minutes ago that we have a case fixed for to- 
morrow, a civil case. 

Mr.Stevens: Yes, sir. 

The Court: And Mr. Johnson, I believe, is the 
attorney involved other than you? 

Mr.Stevens: That is correct. 

The Court: Itis Armed Forces Day and a review 
of the troops tomorrow and I was wondering if we 
could start at nine and go from nine until eleven, 
or how long do you think [3847] that case is going 
to take. 

Mr. Stevens: That case is going to be submitted 
on what approximates an agreed state of facts. The 
arguments will be on law. I would be under the im- 

pression that the case could be submitted on briefs. 
If we could have a short term at nine on the admis- 
sion of stipulated evidence. We would be very will- 
|ing to start at nine because we intend to join in the 
parade, too. 

_ The Court: Well, maybe Mrs. Wann could call 
‘Mr. Johnson. Would you think it would be satisfae- 
tory to start at nine and we would be through in 
plenty of time? See if that is agreeable with Mr. 
Johnson. Mrs. Wann informs me that nine o’clock is 
agreeable with Mr. Johnson. 

Mr. Stevens: Fine, your Honor. The Court might 
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want to read the previous decision in the Patton 
case onappeal. 

The Court: Has that been cited or not? 

Mr. Stevens: It should be in the file, your Honor, 
as the case went up on an appeal from 

The Court: Oh, you mean in this case it went wp 
and back again ? 

Mr. Stevens: Yes, your Honor. 

The Court: Oh, I want to read that. 

Mr. Tavlor: Sorry, your Honor. I got held up. 

The Court: Do you wish to wait for Mr. Miller, 
Mr. Tavlor ? [348] 

My. Taylor: Mr. Miller has got some work over 
there and I told him I would take care of this. 

The Court: Verv well. Let the record show the 
presence of the defendant and his counsel, Mr. Tay- 
lor; the government attorney, Mr. Stevens. 

Mr. Stevens: Before Mr. Taylor begins. vour 
Honor, I wonder if the Court would permit us to 
state into the record and have Mr. Tavlor agree with 
us that the identifications which are the, or the ex- 
hibits which are the large pictures, the enlarged 
pictures have not been shown to the jury as vet 
although they have been admitted in evidence. We 
have been very careful not to demonstrate those to 
the jury until the close of our evidence and T believe 
Mr. Tavlor would agree with that. 

Mr. Taylor: I am not going to agree with that, 
your Honor, because so far as I know the pictures 
have never been put in evidence, the big pictures. 

Mr. Stevens: Well 

Myx. Tavlor: IT sav I am not aware of it and I 
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Was waiting for them to be, attempt to be introduced 
because I was going to object to them, your Honor, 
and I am still objecting to them because if they 
were put in they were put in without my knowledge. 

The Court: I understood they were in, Due in 
over and above your objection, if I recall it. [849] 

Mi. Stevens: The objection is in the record. 
What we want is an agreement that we have not 
shown those pictures to the jury prior to the close 
of our ease. I believe that is a correct statement. 

Mr. Taylor: Your Honor, I objected to the pic- 
tures taken out at the Alibi Club. I have no objec- 
tions to the contact pictures, the ones taken from the 
film. I have some law on the introduction of the 
blown-up pictures that I thought when it came up 
yesterday that the only ones that went in was the 
small pictures which I can’t see any use for. 

The Court: That would be a matter of record, 
but what Mr. Stevens is attempting to do at this time 
is to see if counsel will stipulate that the large en- 
Jarged photos, whether they have been in evidence 
or not, have not been shown to the jury. That is 
what he is interested in. 

Mr. Taylor: Oh, I know they haven’t been shown 
tothe jury. Yes, your Honor. 

Mr. Stevens: Thank you, Mr. Taylor. 

Mi. Taylor: I would certainly at this time move, 
if they have been introduced in evidence, IT would at 
this time move that they be withdrawn and stricken 
as incompetent, irrelevant and immaterial; and 
highly prejudicial to this defendant. They unduly 
accentuate, according to the photographer, the 
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bruises and contusions and would probably cause 
prejudice and I was waiting for them to be offered, 
your Honor, so I could [350] make proper objections 
to them going in. 

The Court: Well, the Court’s memory of that is 
somewhat different, but as I say, that is a matter of 
record. 

Mr. Stevens: Thank you. 

The Court: Now, Mr. Taylor, I understand that 
the government having rested and in the absence of 
the jury, the defendant wishes to make a motion. 

Mr. Taylor: Yes, vour Honor. 

The Court: And what will that motion be? 

Mr. Taylor: Well, my first motion. vour Honor, 
is a, on behalf of the defendant and we move that 
the Court, for an order entering a judgment of ac- 
quittal of the crime of murder in the first degree as 
charged in the indictment upon the grounds that 
there has been a total failure to prove the essential 
elements of the crime charged, to wit, that the 
defendant purposely or with deliberated and premedi- 
tated malice or hy means of poisoning or perpetrat- 
ing or attempting to perpetrate a felony killed 
Myrtle Cathey. 

And we make the further motion, your Honor, of 
a judgement for acquittal of this defendant and ask 
for an order entering a judgment of acquittal of the 
erime of murder in the second deeree as an ineluded 
erime in the indictment herein on the grounds that 
there has been a total failure of proof of the essential 
elements of murder in the second degree, to wit, that 
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the defendant purposely and maliciously killed 
Myrtle Cathey. [351] 

We make a further motion, vour Honor, that the 
defendant move the Court for the Court entering a 
judgment of acquittal for the crime of manslaughter 
as an ineluded offense in the indictment herein upon 
the grounds that there has been a total failure of 
proof of the unlawful killing of Myrtle Cathey by 
the defendant. 

And in support of those motions, your Honor, I 
have considerable law I would like to call to the 
Court’s attention. Law which is, T think has been 
enthralling in this particular case especially in view 
of the fact that the cited cases were all in which the 
defendant has shown a more or less malignant heart 
and was intent upon inflicting further violence upon 
the deceased. 

Now, we have the case of McAndrews v. State 


The Court: Your authorities you offer in support 
of the three motions, is that right ? 

Mr. Taylor: Most of these, your Honor, cases 
goine to the first and second motions, both which 
require premeditation and malice and intent and 
now case of McAndrews v. State, that is a case set 
forth in 24 American Law Reports, 656. That is the 
main ease. 

The Court: That page again, please, 24 A.L.R.? 

Mr. Taylor: Yeah, 24 A.L.R., 656, and that is also 
208 Pacific 486. Now, in that case, if the Court 
please, the [852] Supreme Court of the State of 
Colorado held that malice aforethought either ex- 
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press or implied must appear from the evidence in 
order to warrant a conviction for any degree of 
murder. Now, and the Court also held with approval 
the case of Commonwealth v. Fox. That was a Massa- 
chusetts case, 7 Gray 585, and in practically all cases 
concerning a type of case of this, in which there has 
been no evidence of malice or intention or premedi- 
tation, the Commonwealth v. Fox is cited as one of 
the leading cases. Now, the Supreme Court of Massa- 
chusetts in that case said if the death should ensue 
from an attack made with hands and feet only, on 
a person of mature years, in full health and strength, 
the law will not imply malice because ordinarily 
death would net be cause by the use of such means. 
T think the Court arrived at that decision out of 
the thousands, or hundreds of thousands of cases in 
which physical violence is inflicted by the hands and 
the feet death very, very rarily occurs. If it does 
occur, it is possibly by some reason of an unknown | 
weakness or failure of the party charged such as a 
case I knew one time, two boys were having a fight. 
T was there. One hit the other and he fell back and — 
died, killed. And it was found that the, that this one 
boy he played with had a paper thin skull, very 
thin skull and with the ordinary skull would have 
withstood the blow. 
And in that there is a number of cases in Illinois, be 
People v. Mighell, 98 Northeastern at 236; People 
y. Lurie, [353] 115 Northeastern 130; People x 
Pileski, 128 Northeastern at 801. And the Supreme 7 
Court of Illinois in each of those cases they held | 
that malice or intent cannot be imphed where the — 
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homicide is committed by means not likely to pro- 
duce death and in Crenshaw v. People, which is 15] 
Northeast at 576, which is another leading case, your 
Honor, and I think that appears in Volume 15 of 
A.L.R. and T don’t remember whether I got, J know 
it is 15 A.L.R., but I am trying to find the page num- 
ber. And they stated that no inference of an intent te 
kill is warranted from the striking of a person on 
the head with the fist, although death results, so as 
to constitute murder. 

Now, your Honor, in this case, if we analyze the 
evidence that has been produced so far we have no 
vidence of anv intent whatsoever on the part of 
the defendant to bring about the death of Myrtle 
Cathey. In fact, your Honor, that there is no evi- 
dence of this defendant striking Myrtle Cathey in 
such a manner as to inflict even minor wounds or 
eontusions. All the testimony in this case, vour 
Honor, is based upon the testimony, or on the evi- 
dence of highway patrolmen, city policemen, as to 
what this defendant said. They offer that evidence, 
vour Honor, and that evidence is indicative of inno- 
cence. It shows no intent to kill. It shows that there 
was no assault upon Cathey. [t does not show a 
malignant heart or an evil disposition to do harm te 
her. Your Honor, it shows just exactly the opposite. 
Tt showed a desire to shield her from [354] these 
things and that when this, when the deceased re- 
turned home, his whole efforts for a period of nine 
days thereafter, your Honor, was given to the aid 
and help of this girl. He ealled a doctor when she 
refused to go to the hospital. He called a cab to take 
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her to the hospital and she says, no, she was not 
going, and the testimony of the officers is here that 
when they tried to find out or when they, when Mr. 
Urban tried to find out who had beat her and struck 
her and put her in that condition she said she would 
settle her own beefs herself. 

Now, she didn’t go to the hospital the first time 
so Mr. Urban had a doctor come and he examined 
her and he sewed up her lips, which had received 
some cuts, and from thereafter, Mr. Urban done the 
ereater part of the cooking although later the de- 
ceased was able to get up and about, answered the 
phone in connection with his business as dealing in 
surplus property and showed a very marked im- 
provement in her health until the 31st day of Janu- 
ary, 1955; that on that date Mr. Urban had brought 
home some hamburger and she had cooked a ham- 
burger with gravy and he ate along late in the 
afternoon. 

Mr. Stevens: Where is that in the evidence, vour 
Honor? 

The Court: Idon’t know. 

Mr. Taylor: And then along in the evening she 
became ill. It was an illness that alarmed the de- 
fendant and he immediately called the doctor and 
after the doctor arrived [355] he called the ambu- 
Jance and they took her to the hospital and he went 
along. And he stayed there until after the death of 
the deceased at possibly one-thirty in the morning, 

Now, the doctor came to the honse or came to the 
Alibi Club and into the apartment or the bedroom 
which is off of the danee hall at the Alibi Club and 
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the doctor evidently was alarmed at her, at the ex- 
tent of her illness and he ordered her to the hospital 
and that is how she happened to go over there. Im- 
mediately following her death Mr. Urban went to 
the police station to give the officers the address of 
her folks and done everything he could. He cooper- 
ated with the authorities and gave them the true 
state of facts. He had promised Miss Cathey at one 
time that he would tell one story, that was before 
she died for a particular reason. After she died why 
Mr. Urban was relieved from that promise and he 
told the officers what the true state of facts were. 
And to that, to this day he has cooperated. He has 
not tried to evade in anyway his duties toward the 
people or towards Miss Cathey. 

Now, we have the testimony of a cab driver, a Mr. 
Jennings who appeared here. That is the only testi- 
mony, your Honor, of a blow being struck by Mr. 
Urban on Miss Cathey, and under the circumstances, 
improbabilitv. your Honor, of that story should be 
apparent to the Court: I know it was apparent to 
the spectators and it was very apparent to myself. 
Now, [3856] either this cab driver has Mr. Urban 
bringing out this lady from the Players Club which 
Was, which was located on Gaffney Way. She was 
quite intoxicated. In fact, mtoxicated to such an 
extent that the eab driver had to help Mr. Urban 
to get her across the seat to the left-hand side of the 
cab. In getting over there she bumped her head 
over against the wall, against the side of the cab. 
Now, the cab driver pulled out. He said it was dark 
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at the time, and I think we can take judicial notice 
that it was dark, the fact that it was around four- 
thirty in the morning on January of 1955. And that 
he drove to the Alibi Club approximately a mile from 
the Players Club. He says it took five minutes to 
drive that mile and if that is the time that he took, 
your Honor, I think it is the slowest taxi trip that 
anybody has ever had in the town of Fairbanks at 
four-thirty in the morning when there is no traffic 
that he had to take five minutes to drive one mile. 
And during that mile, and then he finally got it down 
and he said, well, maybe it was three minutes, but in 
that time while the cab was going this mile Mr. 
Urban evidently for some reason we know nothing 
about, had shoved Miss Cathey down on the floor, 
although it took two men to slide her across the seat. 
Mr. Jennings has Mr. Urban, Miss Cathey back up 
on the seat before they got out to their destination, 
got her up there and then slapped her a couple of © 
times. He said he slapped her. He said he [357] 
heard something but he said he didn’t see a thing. 
Now, your Honor, I believe that evidence is of such | 
a nature that the Court cannot seriously consider | 
Jennings’ testimony. | 
Now that is the only testimony of any foree of 
any kind or nature that was exerted toward Miss 
Cathey by Mr. Urban. The only testimony, and then 
Jennings said when he got out of the car this man_ 
dragged her by her hair to the door of the Alibi Club. 
Tf the Court please, we know that if Miss Cathey 
weighed one hundred sixty pounds and was dragged 
by the hair of her head out of that cab and over to” 
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the door of that Alibi Club, there would have been 
considerable hair missing from her head or her head 
would have been in such an inflamed, blood clotted 
condition from the pull that had been exerted on 
the head that it would have certainly been notice- 
able to the doctor who testified that he made an 
examination of the entire skull, the outer part of 
the skull and that there was no marks of any vio- 
lence on the head but still this man had dragged a 
hundred sixty pound woman out of the cab and 
dragged her across over to the door of the Alibi Club 
and still at that didn’t muss her hair up, your Honor. 
That is about the most preposterous statement T 
have heard in this courtroom for a long time. A 
man testified to those particular matters. 

Now, our first concern, your Honor, is to boil 
this case down to its essential elements, eliminate 
those which are [358] not necessary here and first, 
the fact that the, that our judgment for acquittal 
of the crime of murder in the first degree should 
be, or that is the judgment of acquittal should be 
entered herein as under the law and the evidence there 
is no proof whatsoever of malice or intent or any 
premeditation which is so essential to the proof of 
murder in the first degree. 

Now, in the, as to the second degree, your Honor, 
we feel that should likewise be, judgment of acquit- 
tal should be entered upon the ground that there is 
no malice or no intent which are essential to prove 
murder in the second degree. 

Now the only thing that Mr. Stevens said you are 
goine to prove malice was the fact that he got an 
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old man, I think he was about half-baked from the 
way he testified to, said he was the iceman, said he 
walked in there one time and he went up to the bar. 
Miss Cathey was sitting there and he struck her. 
Well, now, did he strike her? Oh, he back-handed 
her. She went off the stool, but got up, come around 
and set on the other side of Mr. Urban. And that 
happened a month before this supposed crime hap- 
pened and that is the sole incident that they are 
basing their malice on. There was no malice. There 
was no hard feelings. Miss Cathey was not fright- 
ened. She got up, come right around, set on the stool 
along side of lim so there we have no intent, no 
malice to prove it; no malice or intent proved to sub- 
stantiate the charge of murder in the second degree 
which is included in the indictment. [359] 

Now, your Honor, and I think that those are the 
things that the Supreme Court and the Courts of 
the United States have held are necessary to prove, 
any of those should be proved if you are going to 
show that only hands were used in an attack; that 
you cannot prove malice nor can you prove intent 
by the fact that only those means of injury were 
used. The cases, your Honor, are universal. I have 
not found a dissenting case; except in the cases 
where a man beat a person for forty minutes unmer- 
cifully beat them until he died they had never ceased, 
they said that principal of law did not apply because 
it did show a malignant heart. It showed an evil 
disposition, and that the person was intent upon kill- 
ing and, your Honor, in this case of McAndrews, 
People v. McAndrews, which 1s a Colorado ease, 
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in that case there was an unprovoked attack upon a 
man of fifty-five, fifty-six years old by a younger 
person and it continued quite some time, but the 
Supreme Court said they were not going to establish 
a long-time precedent and say that a person using 
only their hands in an attack could be judged guilty 
of first or second degree murder, and the most it 
could be would be involuntary manslaughter because 
they were using a means of violence, your Honor, 
which in thousands, hundreds of thousands of cases 
only produced minor injuries or maybe more or less 
major injuries but never any contemplation of death 
from them. Now that principal, your Honor, applies 
here so we have no malice; we have no [360] intent; 
because we don’t even know, your Honor, whether 
the hands were used here. We know there was no 
weapon used. They haven’t shown a thing what 
weapon was used. So we feel, your Honor, that the 
first, that the first degree and the second degree 
should certainly be throwed out; that this verdict of 
acquittal should be made in this case. 

Now, your Honor, there was one case I would like 
to call the Court’s attention to, and that is the case 
of Thomas v. Commonwealth, 86 Southwestern, 694. 
In that case a man threatened to kill a woman that he 
was living with, and he hit her with his fists and 
knocked her down; he kicked her in the stomach: he 
kicked her in the face; he kicked her in the head; 
and. from that kicking and that striking with his 
fists the woman died. He was convicted but the Su- 
preme Court of Kentucky reversed it and remanded 
it for the reason that the Court did not give the 
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proper instructions in the case and they set out the 
instruction that should be given, your Honor, and 
that instruction has been quoted in a number of these 
other cases as the instruction that should be given in 
cases of this type where only the hands and feet are 
used in an attack. Said the Court should have in- 
structed the jury as follows: *‘In this ease the injuries 
were inflicted by the hands and feet of the appellant. 
These are not deadly weapons, within the meaning 
of the law; and, when death results unintentionally 
from [861] their use in an assault, the result is not 
murder, but involuntary manslaughter.’’ Now, in 
the Illinois cases, your Honor, that I have cited, 
Colorado cases, and the Massachusetts case, that is 
still the law of the land. The striking with the fists, 
your Honor, at this time would at the most be invol- 
untary manslaughter if they have proven that she 
was struck with her fists. But in this case, your 
Honor, there is no proof of a striking. There is a 
statement that this girl left home at seven o’clock in 
the morning and came back at two o’clock m the 
afternoon and came back badly beaten up and bloody 
and T think from the evidence, your Honor, that 
shows that this woman was evidently down and was 
being kicked and struck around the back of the head, 
the fact from where the blood came from, bled into 
the hood of the parka, your Honor, and the only way 
it could have bled into the hood of the parka, your 
Honor, is 1f she was down and would have been 
beaten or being kicked while she was down. I don’t 
see any other explanation for all the blood, the major 
part of the blood loss by Miss Cathey was in the baelk 
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of the hood. If the hood was on and the hood was 
hanging down the back, your Honor, it is impossible 
to see how any blood would be on it. 

T think we can reconstruct that, and she was down 
and concealing her face in the hood when she was 
being beaten around the head and the many marks of 
kicking by small shoes, [362] marks all over her body, 
T think the Court has looked at those pictures and 
the only thing we can arrive at, your Honor, is the 
fact that she had been subjected to a heavy attack, 
that she had been down and that she had been kicked 
around the legs and the shins. Those black marks, 
a man slapping a woman around like that is not 
going to leave that type of bruises on, your Honor. 
So I think, your Honor, in this case that those mat- 
ters should be taken into consideration and that the 
proper law be applied to this case and that the first 
degree and second degree should be in those cases 
verdicts of acquittal or judgment of acquittal should 
be granted. 

Now, your Honor, in State v. Wilson, 142 Pacific 
Second at Page 60, was a case in which there was a 
fight between two men. People heard the fight and 
saw the defendant strike the deceased as they went 
through a door. The deceased died as a result of a 
basal skull fracture. No witnesses saw the fight. No 
witnesses testified as to what caused the injuries and 
the Appellate Court, your Honor, reversed the con- 
viction. Now, in this ease, vour Honor, we have no 
evidence of what caused the death of Cathey. The 
doctor says he don’t know. He says there might have 

: been a bleeding from those capillaries, veins of the 
| 
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brain for up to one month. He says it might have 
been a spontaeous cerebral hemorrhage occur at any 
time. He said it might have been caused by the blows 
from behind the ears [863] but there was no fracture 
of the skull although he made a very close inspection 
of that. It might be that the blows were such as to 
cause a sharp movement of the head and such as 
a prize fighter, he gets hit a hard blow with the 
glove. The doctors claim it is not the blow itself, the 
snapping back of the brain within the brain sac that 
causes it, so that could happen, but it could just as 
easily, vour Honor, have been a cerebral hemorrhage. 
And it could just as easily have been a slow drain 
into the brain for a period of one month according 
to Doctor Andezson, who was the doctor called by the 
prosecuting attorney. He says he had no means of 
knowing or would he hazard a guess of what Miss 
Cathey was hit with. So, your Honor, I think that 
the case of State v. Wilson, 142 Pacific Second, 680, 
certainly should be given the same consideration as 
the cases I have heretofore cited as to why a first and 
second degree murder should be, that they, that this 
defendant should be granted a verdict of acquittal. 

Now in People v. Munn, that is 3 Pacifie at 651, 
the Court, the Supreme Court said that if the means 
employed be not dangerous to live or in other words 
if the blows causing the death are inflicted with the 
fists and there are no aggravating circumstances 
of malice aforethought, which must exist to make 
the crime murder, and then there was State vy. 
Coho, that is 60 Pacific Second, 952, and People y. 
Palmer, 87 Northeast Second at 391. And that case, 
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your Honor, was [364] cited in every reporter sys- 
tem in the library that the crime could be no more 
than involuntary manslaughter. Now, in State v. 
Hughes, which is 125 Southwestern Second at Page 
66 the Court said in that case, motive is not an 
essential element of felonious homicide but in case 
if circumstantial evidence becomes important. Now, 
your Honor, in our laws certain elements are set 
out to, certain essential elements for, to constitute 
first degree and second degree murder. Now, first 
degree murder they said, whoever being of sound 
memory and discretion purposely and either of de- 
liberate and premeditated malice or by means of 
poison or perpetrating, attempting to perpetrate 
any rape, arson, robbery, kills another is guilty 
of murder in the first degree. Now, your Honor, 
in the case at bar, one of those elements present, 
not one. I defy the District Attorney to show one 
of those elements that have been proven in this 
case. 

Now, in Section 65-4-3 defines second degree mur- 
der. It says that whoever purposely and maliciously 
kills another is guilty of murder in the second de- 
gree, shall be imprisoned in the penitentiary not 
less than fifteen years. Purposely. Now, the law 
says, your Honor, that a blow struck by a person 
with his first does not constitute purposely. It is 
involuntary. They are using something that is not 
considered as a dangerous weapon and as used pos- 
sibly a means of punishment but not with any in- 

tention of causing death so that in this case, your 


| Honor, [365] we do not have any of the elements 


354 Leon D. Urban vs. 


either of first degree or second degree murder be- 
cause you cannot guess malice nor can you guess 
intent. There must be an intent and the law says 
there cannot be an intent where the fists are used. 
And they each go farther where the fists and feet 
are used it is not sufficient to charge, to effect a first 
or second degree murder. And then it says in regard 
to manslaughter that whoever unlawfully kills an- 
other except as provided in the last three sections 
is guilty of manslaughter, shall be imprisoned in 
the penitentiary not more than twenty nor less than 
one year. 

Your Honor, in this case as I have stated before, 
there is not one scintilla of evidence that this de- 
fendant struck Myrtle Cathey, struck her to the 
point that she would be bruised from head to foot; 
that she would be rendered unconscious and that she 
would only linger for a period of nine days and 
then pass away. Does the Court think for one mo- 
ment that traveling for three minutes from the 
Players Club to the Ahbi club, a period of less than 


one mile, your Honor, I will say that is seven-tenths — 


of one mile. J measured it last night. That all of 
those bruises could have been on Myrtle Cathey? 
Absolutely impossible; couldn’t have been done. So 
that brings us back to the case of People v. Brad- 
shaw, McAndrews case in which the Court—and the 
Thomas case, Thomas v. Commonwealth which I 
have cited before. [3866] 

Under the facts of this case, this defendant cer- 
tainly cannot be held to answer for the crime of 
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murder in the first or murder in the second degree 
and even at this time, your Honor, as the govern- 
ment has rested there is a total failure of proof 
to show that this defendant committed one overt 
act and unlawfully killed Myrtle Cathey. Your 
Honor, we feel that the, that the Court should give 
a judgment of acquittal on the indictment entirely. 
Murder in the first degree and the included offenses. 
We feel there is no evidence to substantiate in 
allowing this case to go to the jury. All the evi- 
dence that has been put on there is evidence of what 
Mi. Urban has said. That is all they got, and he cer- 
tainly hasn’t said he beat Myrtle Cathey and we 
have to take into consideration these things are 
what we know, what we learn in the everyday pur- 
suit of life as to what can be done and what cannot 
be done, and we must realize that what the condition 
of, that Miss Cathey was when she came home on 
the afternoon of the 22nd day of January, 1955, 
could certainly have not been inflicted in a taxicab 
which is run for three minutes from the Players 
Club to the Alibi Club in South Fairbanks. Abso- 
lutely impossible. We feel, your Honor, that the 
three motions in this case, your Honor, should be 
granted. 

The Court: Mr. Stevens, shall we take a ten 
minute recess? 

Mr. Stevens: Thank you, your Honor. 

The Court: We will take a ten minute re- 
cess. [867] 

The Clerk: Court is recessed for ten minutes. 
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(Thereupon, at 4:05 p.m., the Court took a 
recess until 4:15 p.m., at which time it recon- 
vened and the trial of this cause was resumed. ) 


The Clerk: Court is reconvened. 

The Court: Let the record show the presence 
of the defendant and his counsel. Mr. Stevens, vou 
may proceed. 

Myr. Tavlor: Yes, your Honor. 

Mr. Stevens: Your Honor, the motions for judg- 
ment of acquittal we think strike the first two 
degrees of the charge are included in the charge, 
the first and second degrees of murder more than 
the charge of manslaughter which is necessarily 
included in the indictment. We would eall to the 
Court’s attention that the requirements of first de- 
sree murder under our statute require, set forth 
that the government must prove that the act was 
purposely committed and we interpret that to mean 
that it was intentionally committed; that is, the 
defendant did an act, an intentional act which would 
produce death or great bodily harm. That is the 
type of specific intent and we believe that purposely 
imphes the specifie intent necessary for conviction 
ef murder in either degree. 

Also present in both degrees of murder is the 
element of malice and we don’t believe that the 
question of malice, the definition of malice is any 
clear, more clearly set forth than it is in the case 
of Collazo v. United States, 196 Federal [368] Sec- 
ond, at Page 573. This is a District of Columbia 
ease, a rather well-known ease involving the attempt 
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to the life of President Truman. And on Page 577 
of that case the Court charged as to the first count 
of malice, as to the first count malice is an essential 
element of murder in the first degree and murder in 
the second degree. ‘‘The term malice in this connec- 
tion does not necessarily involve hatred or personal 
ill will or revenge, which is the meaning given to 
the term in other uses, although its meaning in the 
law ineludes such meaning. The term malice is much 
broader in its legal definition. The legal definition 
of ‘malice’ is the intentional doing, not the acci- 
dental doing, of any wrongful act to the injury of 
another without legal justification or excuse, and 
unattended by cireumstanees which reduce the act 
to manslaughter. The legal definition comprehends 
a heart regardless of social duty, a mind bent on 
mischief, a generally depraved, wicked and malic- 
fous spirit.’’ 

We believe that that definition would apply to 
our statute and that both that requirement would 
apply to both degrees of murder in our ease also. 

There is also present in the first degree statute 
the requirement of deliberated and premeditated 
malice and in the Johnson case, which I am certain 
the Court must be familiar with or probably is 
familar with involving an appeal from this divison, 
the Ninth Cireuit Court case has interpreted [369] 
this requirement to mean that the defendant must 
have formed and reflected upon a preconceived plan 
to effect his intent and it went on to state that the, 
this process requires at least appreciable time, 
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although no particular period of time is necessary 
for that deliberation and premeditation. 

Now in regard to first degree murder, we believe 
that the evidence in this case is sufficient to go to the 
jury to permit them to determine whether or not the 
requirements of our statute have been satisfied. The 
intent necessary is the intent to do great bodily 
harm or the intent to kill. I do not believe it is 
necessary to prove a specific intent to kill so long 
as a specific intent to do great bodily harm, from 
which death would ordinarily result is established. 
Now, in this case we had a beating of a woman who 
was admittedly in a very intoxicated condition. The 
defendant is a man of considerable size and weight, 
very heavy build. It is true that the women was of 
a build above average, but she was still a woman and 
in her condition according to the doctor, the blows 
that were struck were the cause of the death, cause 
of her death. We believe that blows struck in that, 
struck against a woman in that state together with 
the attitude of the defendant as shown by his con- 
duct in the Players Club, his conduct in the cab, and 
his conduct in dragging the woman from the Club, 
or from the cab into the club by the hair is sufficient | 
in order for the jury to find that the specific intent 
did exist to this case. [870] 

The question of premeditation and deliberation 
necessary only for first degree we believe also should — 
be submitted to the jurv. In this case the defendant | 
went to the club to find his woman or mistress. The 
evidence shows that she was sitting at the bar with’ 
some G.I.’s and that he asked her to come home and 
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she would not come home. He pulled her off the 
stool. There is some evidence to show that as a re- 
sult of this pulling or result of her condition she 
was on the floor at least for a short period of time 
and the the defendant took her foreibly from the 
bar. He also called her a bitch at that time as he 
pulled her off the stool. As far as the time element 
is concerned, the time element between the time 
when he took her from the club, took her off the 
stool, took her to the car, took her to the cab, put 
her in the cab, pushed her across the cab seat, got 
in, began beating hex, again after he got out he took 
the time to walk up to the door of the club and 
eame back to the cab again and then erabbed her by 
the hair and pulled her into the Club. All that time 
is sufficient time for the jury to find that he did in 
fact intend to commit grevious bodily harm on this 
woman and that he reflected wpon it, at least that 
he had time to reflect upon it. It is a question for 
the jurv as to whether he formed the plan and 
whether he dehberated upon it, if there is sufficient 
evidence from which they could find that sueh is 
the case. 

We would point out the Court that the [871] Doc- 
tor’s testimony shows not only were there blows to 
the face and to the body, but there were specific, 
the Doctor used the word, discreet blows, behind 
each ear, a very vital spot on the body and one which 
demonstrated that blows had been administered to 
the area of the head known as the mastoid process 
and those were present when the Doctor came in the 
evening on the 22nd dav of January, 1955. 
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We believe that there is evidence sufficient in this 
record to show and to allow the jury to infer that 
the beating continued after the witness Jennings 
pulled away in his cab and after the defendant 
pulled the deceased into the Club Alibi. 

Now, the question of malice, as well as the ques- 
tion of intent is one that is a difficult one in this 
case, admittedly. We could call the Court’s atten- 
tion to the annotation in 22 A. L. R., 2nd, at Page 
854. it is the annotation of Commonwealth v. Buz- 
ard which appears at 76 Atlantic 2nd, Page 394. 
That is the case of conviction of second degree mur- 
der which was affirmed on similar facts as this, al- 
though this was a case of a large powerful man 
beating a small weak man, not a man and woman 
situation, but the annotation sets forth the cases 
which apply to both the question of inference of an 
intent to lall and the inference of malice. In cases 
of first and second degree murder, and the govern- 
ment admits that ordinarily neither the intent to 
kill or do grievous bodily harm nor the malice itself 
may be inferred from a mere beating, but in [372] 
almost every case and in particular the McAn- 
drews case cited by the defense, the Court is careful 
to recognize that a case can exist in which mere 
heating alone is sufficient to substantiate a convic- 
tion on cither degree of murder. For instanee, this 
easo cited by the defense, People v. Crenshaw, which 
is 131 Northeast at Page 576. It is also annotated at 
15 A. L. R., 671, closes with the statement, ‘‘there 
might be a case in which the disparity and size and 
strength of the parties might be so great that a blow 
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delivered with the bare fists might reasonably be ex- 
pected to result in dangerous or fatal consequences, 
but there was no difference in the two men in this 
ease that a blow by the fist of the larger man would 
probably cause death.’’ The McAndrews case is to 
the same effect and in Milosevich v. People, 199 
Pacific 2nd, Page 895, the Supreme Court of Colo- 
rado affirmed a conviction of second degree murder 
on eases which are very, on facts which are very 
similar to this case. In that case the defendant had 
awakened the local doctor and told them that his 
mistress was sick and by the time the doctor got to 
the residence he found her dead. She was in a beaten 
condition and there was blood in evidence. There was 
also the situation that her fingers were lacerated by 
forcible removal of the rings and the Court affirmed 
a conviction of second degree murder on that evi- 
dence and it stated on page 897 that ‘‘the McAn- 
drews case is likewise against Paul. It recognizes 
that bodily assault alone, without the [873] use of 
any Weapon or instrument, may, under such circum- 
stances as here appear, support a verdict of murder, 
and that the conclusion is for the jury.”’ 

The Court: Mr. Stevens, may I have that citation 
again, please? 

Mr. Stevens: That is 199 Pacific 2nd, 897. 

The Court: Thank you. 

Mr. Stevens: The general rule then is that 
neither intent to kill or do great bodily harm or 
malice can be inferred from a mere assault and bat- 
tery. If, however, there are other circumstances 
which show exceptional violence and brutality and 
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from which malice can be implied, both the intent 
and malice may be inferred by the jury from the 
circumstances. 

And this annotation sets forth cases from Ala- 
bama, Arkansas, California, many states wherein 
convictions on first and second degree murder aris- 
ing out of instances in which no dangerous weapon 
had been used were affirmed. And that is true as to 
both malice and intent according to this annotation 
in the cases cited there, both of these may be in- 
ferred by the jury from a proper case and the 
question then is whether this is the proper case and 
we believe that from the testimony before the Court 
brought forward by the witnesses there 1s no ques- 
tion but that this is a proper case in which to let 
the jury decide the issues. 

T would call the Court’s attention to the fact [374] 
that Mr. Jennings testimony is corroborated by Mr. 
Haratos who stated that as he left the Players Club 
gvoing out to see what had happened to the woman 
he had bought the drink for that, this Pat, he no- 
ticed that she was in the back of a ¢ab pulling away 
and someone was beating her about the head. Now, 
Mr. Jennings is the driver of that cab. 

Mr. Tavlor: If the Court please, I would cer- 
tainly like to find out where in the record that ap- 
pears. 

The Court: You may proceed. Mr. Taylor com- 
mented on some evidence that the Court wasn’t 
aware of and I am not aware of that particular 
statement, but you may proceed. 

Mr. Stevens: TI believe that that is in the record. 
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We have not checked the official record, but we can, 
we checked our notes to make sure. 

The Court: You may proceed. 

Mr. Stevens: Now, as I stated, we believe that 
almost every case wherein a conviction has been re- 
versed on either first or second degree murder which 
arises out of a state of facts in which no dangerous 
Weapon was used, it is stated that a situation can 
exist where both malice and intent could be implied. 
The McAndrews case, as qualified by this later 
Colorado case, definitely is to that direction. 

We also have the case of Commonwealth v. Lisow- 
ski, which is in 117, 117 Atlantic. I’m sorry, I don’t 
have the page. It is a case of first degree murder 
which was [875] specifically upheld on a case similar 
to this. And both intent and malice were inferred 
from the facts. 

Now, second degree murder, should the Court feel 
that the case is not sufficient to submit to the jury 
on first degree murder, is necessarily included in 
our indictment and the requirements are the same 
except for the premeditation and deliberation which 
is not required by our statute. The issues are then 
whether there was intent to kill or do great bodily 
harm and whether there was malice as defined by 
the cases, and we again state that we believe this 
Collazo definition is about the best that we have seen. 
Now. there are many cases in which second degree 
murder arising out of similar circumstances have 
beeu affirmed. The case of Commonwealth v. Dora- 
sio, 47 Atlantic 2nd, 125 is a case of second degree 
murder arising out of a beating. One man against 
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another and that case also refers to McAndrews v. 
People and what is probably the leading case on the 
subject, Wells v. People, 30 Michigan 16. It is cited 
at length in this Dorasio opinion and the conviction 
of second degree murder was upheld. 

The Lisowski case that I referred to is 117 At- 
lantic at Page 794, and this is a case which Mr. 
Taylor obviously referred to where a man beat his 
wife for a period of over forty minutes. That is a 
first degree murder conviction. The question arises 
because the law would normally infer or permit an 
inference to be raised from the use of a deadly 
weapon which [376] is calculated to produce death 
and death in fact results from the use of the weapon 
but where there is no dangerous weapon and 
it is admitted in all cases that were cited, J take 
it, that the fists are not dangerous weapons, then the 
problem comes as to whether or not the fists were 
used in such a manner that the defendant could 
reasonably have known that death or grievous bodily 
harm would be likely to result from his actions. 
Now, if that is the situation and malice is also pres- 
ent, the cases, at least a case of second degree mur- 
der for the jury to decide. The case of State v. Jen- 
sen, a Utah case arising out of a situation in which 
there was no dangerous weapon used, it is also a 
second degree murder conviction. Most of the au- 
thorities are, in this annotation, are referred to in the 
Jensen case and it is specifically pointed out in the 
Jensen case the difference in the size of the parties 
and the relative strength of the parties. 

The case of Commonwealth vs. Buzard is a case 


: 
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which is annotated that we have referred to the 
Court. That is a similar case in which another sec- 
ond degree murder was affirmed. Murder conviction 
was affirmed. It then becomes a question, in our 
opimion, as to whether the facts as presented by our 
evidence, justify the Court’s finding that even 
though normally intent and malice cannot be in- 
ferred, intent and malice could be inferred from this 
state of facts, and we believe that the Cow is famil- 
iar with the evidence; that in [877] view of the bru- 
tality which has been revealed here, the size of the 
parties according to our record, the estimate of the 
dector and of one other witness was that Miss 
Cathey was approximately a hundred fifty pounds. 
She was a woman of approximately five, six, five 
feet, six inches. The defendant is a man of above six 
feet. He is extremely heavy man and a powerfully 
built man and if he committed the violence upon this 
woman in the taxicab, just the violence that was 
deseribed in the taxicab and in Jeaving the taxica) 
by Mx. Jennings, then he definitely exhibited a 
wicked and depraved spirit and as the cases sav, a 
mind bent on mischief and regardless of social duty. 
The cases also point out and there is one case speci- 
fically referred to in this annotation where one of 
the, where the deceased was 11] even though the size 
was relatively the same, the deceased was ill and un- 
able to defend himself and the facts of this case as 
revealed by several witnesses show that Mrs. Cathey 
was definitely unable to defend herself. She was un- 
able to get in the cab by herself and vet she received 
this beating in the back of the cab, which was to 
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such an extent that she was completely unconscious 
when she was taken from the cab and was bloody. 
Now, the presence of the other bruises, which also 
could have caused her death, the Doctor, as 1 un- 
derstand his testimony, has testified that in his 
opinion several of the blows would have been [378] 
sufficient to cause death but he believes that the 
death resulted from all of the blows in this case and 
he would not tie down the death as to any one of the 
blows so under the circumstances there definitely is 
both malice and the intent to do an act which the 
defendant knew should have, would have resulted 
and did in fact result in death. 

We feel that under the state of the facts and im 
view of the doctox’s testimony there can be no ques- 
tion of the propriety of submitting this case to the 
jury on the question of manslaughter. The unlawful 
killing of another according to our statute and if 
they find, if the jury can find and do find from the 
evidence that Mr. Urban did give the beating to 
Miss Cathey and that the proximate result of that 
beating was the death of Miss Cathey and it was 


definitely an unlawful death and an unlawful killing, | 


so the issue of manslaughter and I take it, it is not 


too heavily contested as to whether or not the jury | 


should take this case on the question of manslaugh- 


ter alone. 
This annotation also has included several cases 


wherein conviction for manslaughter was upheld 
a 


under similar facts and they are included specifically 
because the Courts in many eases have stated that al- 
though the jury found the defendant guilty of only! 
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manslaughter the facts would have warranted a con- 
viction of either murder in the first degree or the 
second degree. [879] 

Now, there is a serious question in our mind. The 
defendant has not raised the issue of negligent homi- 
cide. We did not think it would normally be involved 
in a case such as this. The facts show that the doc- 
tor told the defendant that he should call him the 
next day if the patient needed care. He did not call 
him for a period of eight days. Over that period of 
time we have had witnesses who testified that she 
was moaning and groaning, she was out of her head 
and if the jury found that the defendant was grossly 
and wantonly neghgent we believe that a neghgent 
homicide conviction under our laws might be proper. 
We are not urging the Court to submit that to the 
jury, but we state that it could be possible. 

We cite to the Court the case of Barbeau v. 
United States, at 193 Federal Second, 493, I beg 
vour pardon, it 1s 495, 193 Federal Second, a case 
arising in Alaska reviewed by the Ninth Cireuit. 
There was a first degree murder indictment charg- 
ing that the defendant purposely and with deliber- 
ate and premeditated malice killed one Paul Gunny 
by shooting him and the evidence showed that the 
discharge of the weapon might have been an acci- 
dent and the Court upheld a negligence homicide 
conviction under that indictment. 

Now, as again I say we are not urging the Court 
to submit that question to the jury, but the, it could 
be supported. We also believe that the jury would 
have the right [880] to take into consideration this 
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evidence concerning the previous time in which, 
merely out of an argument, the defendant back- 
handed this woman and knocked her off the barstool 
to show his intent and state of mind at the time this 
other beating was administered, if 1t was adminis- 
tered. They can take into consideration the fact that 
he has told repeated versions of the cause of the 
beating that Miss Cathey got. He started off by stat- 
ing one thing to Officer DeWalt. He stated another 
version to the nurses; he stated another version to 
Officer Byrom just previous to the woman’s death. 
He told Mr. Goodfellow it was nothing but a hair- 
pulling contest of a couple of women and specifically 
named the woman as Peggy. Two hours later he 
didn’t know the woman’s name and told Mr. Wirth 
a different storv. 

The officers interviewed him in the Alibi Club on 
February the 4th and he told them another story 
and he told them that all the stories he had told be- 
fore that were not tine and then on top of that he 
goes down and tells Mr. Mayfield and Mr. Good- 
fellow and May. Wirth a story which, although is 
vithin the same framework of the one he had just 
told Ma. Wirth and Mr. Goodfellow, is contradictory 
to the extent that it almost reaches an absurdity. As 
we count them there are eight or nine different ve1- 
sions of the defendant’s own story of what hap- 
pened here and that in itself is something the jury 
ean take into consideration to determine the [381] 
defendant’s intent, his state of mind and what his 


purpose was if he did in fact administer the beating 


to this women. From the law as we see it, we believe 
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that this case should be submitted to the jury on all 
three degrees, first degree murder, second degree 
murder and manslaughter, and we request the Court 
to deny the defendant’s motion for a judgment of 
acquittal as to all three counts. 

Thank you. 

he Courte Mr, Taylor 

Mr. Taylor: If the Court please, Mr. Stevens 
failed to call to the Court’s attention the fact that 
the doctor in this case said that no, none of the blows 
would have caused death, the blows themselves 
would not cause death, that death resulted from a 
hematoma of the brain which might, that might have 
started a month before or it might have started after 
the blows or it might have started, might have been 
instantaneous or spontaneous rupture of the capil- 
larv veins of the brain. So I don’t believe, your 
Honor, to take into consideration any of those blows 
because we know that a great many of those blows 
was inflicted entirely apart from the cab, the taxi- 
eab. When the doctor says that none of these blows 
would cause this death and that the only cause, that 
the death was from a hematoma of the brain, either 
of long duration or one week or possibly spontane- 
ous. 

Now, we do, he says we should not, we are not 
contesting the submission of this case to the jury on 
manslaughter. [882] I am strenuously contesting it, 
vour Honor, because there is no evidence before this 


Court at the present time that this man did brutally 


| 


| 


heat the defendant, or beat the deceased; a little 
heck-handing which is more or less in the nature of 
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a slight reprimand and occasioned no bad feelings, 
not impute malice to something a month later and 
brutality only has to be, can only be presumed in 
this thing, your Honor. 

And then also Mr. Stevens has misconstrued the 
evidence in this case also, that the doctor said he 
asked him to call in. He did call in three days later 
and told him how the lady was getting along and the 
doctor phoned to Wiliams Drug Company a pre- 
seription for this man to pick up and he said he put 
it in Myrtle Kelly, or not Myrtle Kelly, Martha 
Kelly, which is said is a mistake, it could be easily 
made. So then the improvement was such a few 
hours before her death that he didn’t have to eall 
the doctor. He gave her fruit Juices. He cooked for 
her, she cooked for herself part of the time. What 
was the necessity of having a doctor? Also the testi- 
mony as to what Mar. Urban did the night that he 
picked her up at the Players Club, the fact that Miss 
Cathey called him up to get her and he did come 
down there and get her and then I am quite amused 
at Mr. Stevens’ statement about these various 
stories. There was three stories given about the same 
thing and Mr. Urban, after Miss Cathey gave, why 
he gave those stories and he told the story, but we 
want to remember, too, [883] that the three officers — 
were sitting in the conference. Three of those stories 
are different because three different versions of the 
same thing as told by Mr. Urban at one time, so it is 
the faulty memory of the officers that has resulted 
in the three different stories. 

We have no cause of death here, vour Honor, and 
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the stories are much more plausible and much more 
deserving of credibility than the statement of Jen- 
nings, the taxidriver. Now, Mr. Stevens has brought 
in a number of cases here and every one of them he 
brought in, your Honor, can certainly be distin- 
guished between the cases that are analgous to the 
case before here where just the fist was used, and 
he cites the case with pride, I think it is a Buzard 
case, a Colorado case. There was a robbery con- 
nected with that because the fingers showed the 
forcible removal of rings. That was a death that was 
occasioned during a robbery, although maybe no 
Weapon was used. Still there was enough force ap- 
plied within the robbery to cause the death of the 
woman. That case is not in point, your Honor. 

Also, he speaks about this case, United States v. 
Collazo, the Puerto Rican tried to make an attack 
on President Truman. They were blazing away with 
guns there, your Honor. That is not a case analgous 
to this. That has no relation to this, and cases where 
a man has beat a person for forty minutes, case 
where a big man beat a woman for forty [384] min- 
utes. 

This here, your Honor, the small disagreement be- 
tween these people for two and a half minutes, three 
minutes, coming from the Players Club, your Honor, 
to the Alibi Club, is certainly not, say it is a pro- 
tracted or can you say it is a brutal beating because 
the only thing that showed that her nose was bleed- 
ing, according to Jennings, when she got out of the 
car, said it dripped down on the red jacket. And cer- 
tainly she couldn't have bled into the hood of that 
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jacket, your Honor, going three and a half minutes 
and the jacket was on her. 

Now, this negligent homicide. This neghgent cause 
of death, not taking care of Mrs. Cathey has ecer- 
tainly been refuted, your Honor. The fact that he 
did cail the doctor, he did provide her with food, 
cooked her food, provided her with fruit juices and 
stuff for a period of nine days. In fact he closed the 
bar, closed his business up there for awhile so as to 
take care of her. So we think, your Honor, that 
malice and intent have certainly been just not indi- 
cated by the acts of this defendant. He has shown a 
solicitation for the welfare of Miss Cathey. He done 
everything he could, in fact he was carrying out her 
own wishes when he told the story that, because she 
didn’t want the actual cause of why she was in the 
hospital known, not the actual cause of her death 
but after she died then Mr. Urban went voluntarily 
to the officers and told a story. That is the one he 
told all [385] the officers. 

We think, vour Honor, in view of the decisions— 
Yt might say, your Honor, I have here some notes 
more or less memorandum cases if the Court would 
like to have these, perhaps—— 

The Court: Mr. Tavlor, what is your theory as 
to whether or not neghgent homicide is an ineluded | 
offense ? 

Mr. Taylor: Well, I can’t see where it is in- 
cluded, your Honor. We don’t have a negligent 
homicide statute up here, because if it is negligent 
homicide, your Honor, is 1s Synonymous with man- 
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slaughter. It is equivalent to manslaughter in other 
states. It is manslaughter in itself. 

The Court: There is a separate statute, I believe, 
negligent homicide statute in the Territory of 
Alaska, and I am wondering whether it is your po- 
sition that that is an included offense? 

Mr. Taylor: Oh, I don’t think so, your Honor. 
Neghgent homicide would be like leaving a person 
out in extreme cold, he couldn’t move or something 
that way, or hit them with a car doing a lawful act 
in a wreckless manney. Here there was no unlawful 
act committed. Would the Court like this memo- 
randim ? 

The Court: 1 would be pleased to have you sub- 
mit it, and 

Mr. Stevens: Is there a copy for the [386] gov- 
ernment ? 

Myr. Tavlor: ! will get you one. I only brought 
one down. I will submit one. 

The Court: Gentlemen, while the Court at this 
time is inclined to believe that the testimony of 
Jennines coupled with the alleged inconsistent state- 
ments of the defendant is sufficient to carry this mat- 
ter to the jury as to the two degrees of murder and 
manslaughter, nevertheless [ want to look into the 
matter more carefully and fully and I will rule on it 
at five minutes of ten next Monday morning. 

Mr. Stevens: Thank you. Would your Honor 
care to set a time for the presentation of requested 
instructions ? 

The Court: Well, I certainly would like to and 
this would be perhaps a good time. We cannot an- 
! 
| 
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ticipate how long it 1s going to take the defendant 
to put in its case or how much rebuttal there may be, 
but I think certainly as you gentlemen as practicing 
lawyers know that the sooner I can get your re- 
quested instructions the better for the Court and. 

Ma. Stevens: We would be prepared to submit 
them bv five o’clock Monday evening, your Honor. 
ET beheve that would be—— 

The Court: Would that give you time enough, 
Mar Taylor? 

My. Taylor: Well, I think that is a little pre- 
vicus, your Honor. The fact that we will be putting 
on the defense’s [887] and I think that will possibly 
go over into Tuesday. I don’t see how we could pos- 
sibly finish this case Monday. 


The Court: Of course, I want your requested in- 
structions before the evidence is concluded so that I 
ean rule on them prior to argument. 

Mr. Taylor: Well, how about Monday at five 
o'clock ? 

The Court: Very well, assuming that the case is _ 
still going on at that time. 

Mr. Taylor: Yes, well, I know it will be Tuesday. 

The Court: Very well, five o’clock next Monday 
afternoon then will be, in fact, I will make it five-— 
fifteen will be the latest time for receiving requested 
instructions. 

Mr. Stevens: ‘Thank vou, vour Honor. 


(Thereupon, at “5:00 p.m., the taaler this 
cause was adjourned until May 23, 1955, at 
10:00 a.m.) . 
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May 23, 1955—9:55 A.M. 


Be It Remembered, that upon the 23rd day of 
May, 1955, at the hour of 9:55 a.m., the trial of this 
cause was resumed, the plaintiff and the defendant 
both represented by counsel, the Honorable Vernon 
D. Forbes, District Judge, presiding: 

The Court: Let the record show the presence of 
the defendant Leon D. Urban, and his counsel. 

Mr. Taylor: If the Court please, I have served 
a motion upon the place usually occupied by Mr. 
Stevens and I am filing with the Clerk [388] 

The Court: The Court at this time denies the 
motion of the defendant. The case will proceed at 
ten o’clock and in the meantime the Clerk, please, 
call the roll of the venire. 


(Whereupon, the Clerk of Court procecded to 
call the roll of the veniremen. ) 


The Clerk: The Court wants me to announce to 
you jurors that he realizes that in the summertime 
it is difficult for some of you to sel've, vou have got 
things to do and everything else. However, we have 
got.to have a jury through the summer in order to 
try to get the calendar cleaned wp, so the Comt 
wants those that feel it is imperative that they be 
excused to report to him in chambers at the eleven 
o’clock recess and he will, and he will talk to vou 
then about being excused. We know there is some of 
vou that feel that vou should get off and need to get 
off so if those that feel it is imperative that they be 
excused, see the Judge in chambers back here at the 
eleven o’clock recess. And all others are to report at 


376 Leon D. Urban vs. 


ten o’clock on Thursday, the 26th again. There will 
be no work for the jurors other than the twelve on 
this case which ran longer than anybody thought 
about. Would you please report, those that aren’t 
excused at cleven o’clock, will report on Thursday 
at ten o’clock and you may now be excused? Inas- 
much as the defense is starting its case this morn- 
ing, are there any people here who are witnesses for 
the [889] defendant in this case or the plaintiff, yes, 
will I presume M1. Taylor they all know that. There 
is nebody here that is a witness for the defense. I 
euess there aven’t any. You want the jury called in. 


(Thereupon, the jury entered the courtroom. ) 


The Court: Is the defense ready to proceed? 

Mr. Miller: Yes, your Honor. 

The Court: Government ready ? 

Mr. Stevens: Yes, your Honor. 

The Court: Then the Clerk may call the roll of 
the jury. 


(Whereupon, the Clerk of Court proceeded 
to call the roll of the jury.) 


The Clerk: They are all present, your Honor. 

‘The Court: You may proceed. 

Mi. ‘Tavlor: If the Court please, I imposed a 
motion this morning, left a copy with Mr. Stevens 
and J] would like to argue that motion, your Honor, 
befere we proceed with the case. 

The Court: You wish to argue it in the absence 
of the jury? 

Mr. Taylor: In the absence of the jury, your 
Honor. 
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The Court: Are you prepared at this time, Mr. 
Stevens ? 

Mr. Stevens: No, your Honor, this was not 
served on me, it was left on the table in here. I am 
not prepared. | [890] would like to postpone the 
argument until after the noon period, if the Court 
would do that. I also think that it is a matter that 
has been ruled on twice already. 

The Court: Be agreeable to be heard on that mo- 
tion at one-thirty, Mr ‘Taylor. 

Mr. Taylor: If the District Attorney will not 
use the so-called exhibits in the meantime. 

The Court: I don’t know whether the occasion 
will arise to use them or not. I don’t suppose Mr. 
Stevens knows. 

Mr. Stevens: I have no idea how long Mr. Tay- 
lor’s case will take, your Honor. 

The Court: We will proceed and if it becomes 
necessary or if the government feels it adviseable 
to use those exhibits during this forenoon the Court 
will then take up the advisability of hearing argu- 
ments on the motion before they are used. Is that 
agreeable, Mr. Taylor? 

Mr. Taylor: Yes, sir. 

The Court: Very well. Proceed. 

Mr. Taylor: We will call Mr. Urban. 
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LEON D. URBAN 
the defendant, called as a witness in his own behalf, 
was duly sworn and testified as follows. 


Direct Examination 
By Mr. Taylor. 


@. Will you state your name, please? [391] 

A. Leon D. Urban. 

Q. And you are the defendant in the case now on 
trial in this Court? A. Yes, sir. 

Q. Where do you reside, Mr. Urban ? 

A. 2245 Cushman, Alibi Club. 

Q. And how long have you resided in Fairbanks? 

A. A little over three years. 

Q. And prior to that, where did you reside? 

A. iwas in Anchorage. 

@. And how long have you been in the Territory 
all together ? 

A. Well, off and on about eight years. 

Q. What part of the states are you from, Mr. 
Urban? 

A. Well, I spent right at twenty years in Eureka, 
California. 

@. Were you in business in Eureka, California ? 

A. Yes, I 1un a bar there for four vears for a 
man on a percentage basis and then I have been in 
different, hamburger businesses and small restau- 
rant businesses myself. 

Q. And during the recent war were you in the 
service ? A. Yes. 

Q. What branch of the service were you in? 

A. J was in the Army. 
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Q. And how long did you serve in the [392] 
Army ? 

A. A little over three years all together. 

Q. And where was that service? 

A. South Pacific. 

Q. Now, you have stated you been in Fairbanks 
for about three years, is that right? 

A. Yes, sir. 

@. And what has been your occupation while 
you were at Fairbanks ? 

A. Well, I come up here in August, I run the 
Arcade for Larry Starns and Mr. Swank down in 
the bus depot. That is when the new bus depot first 
opened up. 

@. And how long were you, did you run the Ar- 
cade for Starns? 

A. Well, up until Christmastime. 

Q. And since then what have you been doing? 

A. Well, I own that war surplus store on Third 
Street, 649 Third. 

Q. What is the number? A. 649 Third. 

@. 649 Third, and when did you open that UP, 
Mi. Urban? 

A. April the 2nd, that is three years ago. 

Q. And what is that business consist of 2 

A. It is Army surplus clothing, used clothing 
and furniture and just about everything. 

(). You have been in that then for a little better 
than [393] three years, is that right? 

A. Yes, stv. 

©. And do vou have any other place of business 2 
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A. Yes, I own the Alibi Club and I have an auc- 
tion sale at 23rd and Cushman, sell by auction out 
there. 

@. And what type of goods do you sell there, Mr. 
Urban? 

A. Well, everything, whatever is brought in we 
buy it. Furniture most generally it is. 

Q. And what kind of a building, if any, do you 
have for that purpose? 

A. Well, I have a building twenty-six by fifty. 

@. And what type of material do you, or goods 
do you sell? 

A. Well, just about everything you can mention. 
Lots of things I don’t even know what it is they 
bring out to sell. There is everything there from 
clothing to cars. 

Q. Is that, 1s that goods that vou buy from the 
Army at surplus, at sale? 

A. Some is bought from Army; some is brought 
in by individual people. Everybody brings their 

Q. And how long have you been running that 
part of the business? 

A. Oh, a little over a year, last, about May the 
2nd was the first Monday in May, I believe, I opened 
last year a sale. [394] 

Q. Now, you say that you are, have a place of 
business called the Alibi Club? A. Yes, sir. 

Q. What is the nature of that business, Mr. 
Urban? 

A. Well, it is out of town business, it is a bar. 

(). And where is that located? 
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A. Its 2245 Cushman. 

@. And what kind of a building is that? 

A. Well, it is a square frame building, it is 
twenty-eight by twenty-eight on the outside. 

Q. Twenty-eight by what? 

A. Twenty-eight by twenty-eight, I believe that 
is what they say it is on the outside. 

@. And you have a bar in there? 

A. Yes, sir. 

Q. What other rooms do you have on that, is it 
a one-story building ? A. Yes?siz: 

Q. What other rooms, if any, do you have on the 
eround floor? 

A. Well, there is a small room we used to use for 
a storeroom and last winter we did use it for a sleep- 
ing room. 

@. And is that open directly onto the bar, the 
door to that? 

A. Well, you come in to the left and there is a 
little [895] room where there is a dance, whatever 
you want to call, where there is two tables and 
chairs that you can set and then there is a small 
room, a door off to it. 

@. And that is equipped as a sleeping quarters 
then, Mr. Urban? A. It is now, sir. 

@. And do you have any other house or building 
on your property there ? 

A. Yes, there is a log building in the back of the 
same building. We have two bedrooms in there. We 
have the rest of the building we use it to store fur- 


| niture and shoe packs and Army surplus, what have. 
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Q. Who, are you the sole licensee on the license 
for the Alibi, Mr. Urban? 

A. IL have, Myrtle Cathey is a partner on the 
business, the bar business. 

Q. And how long has she been, o1 was she a part- 
ner mn the that business? 

A. i put her, her name on the license and she 
bought in there in October, I believe it was the 28th. 
iixte could tell you. He is the one who drawed the 
papers up, November the 28th, I believe it was. 

@. November the 28th. How long have you 
known Myrtle Cathey ? 

A. Well, I met her along the last of August, I 
believe [896] last summer when she come up here 
from Long Beach. 

Q@. And to your knowledge, was that her first 
trip to Alaska? 


A. No, sir, she told me afterwards she had been — 


in Anchorage. 


@. And then in August she came to Fairbanks, — 


is that right? 


A. Well, she come up from southern California. | 


I don’t know just exactly the date because I didn’t 
meet her when she first come up. 

Q. Now,was she a full partner in the Alibi Club? 

A. Well, she never did get the bills paid off. She 
agreed to pay so much but I furnished the money’ 
fov the license and everything. She never did get it 
paid. 

©. But she still did A. Yes. 

Q. Did she work in the Alibi Club? 
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A. She tended bar. 

Q. And she work a regular shift there? 

A. Yes, she opened up every evening and some- 
times she worked nine or ten hours. Sometimes she 
worked clear through till morning. She had a mai- 
velous personality and a very good bartender. 

@. Did, did Miss Cathey drink? eS. 

Q. What would you say as to whether she was a 
light [3897] drinker or heavy drinker ? 

A. Well, she could drink a fifth of whiskey at 
any time in a matter of a shift. She took a drink 
whenever anybody bought her one and she wanted 
one she just poured herself one. 

Q. Would she become intoxicated ? 

A. Yes, she did get drunk very often. That was 
our main 

Q. And would she stay there and tend bar when 
she was intoxicated? 

A. No, when she would get drunk she would 
want to leave then. She would want to go see what 
the rest of the world was doing. 

Q. She wanted what 

A. She wanted to see what the rest of the world 
was doing. She wanted to get out and see what was 
golhg on. 

Q. And how many occasions did she take off that 
Way, Mr. Urban? 

A. Well, a couple of times a week she got to 
drinking or she would get to worrying and then she 
would go ahead and drink and then she would want 
to go out. 
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@. And about how long would she be absent? 

A. Well, sometimes she wouldn’t get home until 
vext evening. Sometimes she would be too drunk to 
work and then I would work or just close the place 
lip. 

Q. Did you have any other bartender [398] em- 
ploved? 

A. Well, for awhile J had a man by the name of 
Tom Deerington. That was before Christmas. 

Q. Now, on these trips, these absences from the 
place, did Miss Cathey ever get into any trouble 
while she was out on those drunks? 

A. Yes, different times she has come home with 
her arms all black and blue and last time she—— 

Q. Just a moment. What was her nature when 
she would get intoxicated? 

A. Well, she was kind of mean. 

Q. By mean what 

A. Well, just kind of short tempered. She would 
want to stay out and just keep roaming around. 
That is when she never wanted to go home. Business 
never amounted to anything to her when she was in 
them moods. 

Q. Now, Mr. Urban, while she was working there 


do vou know of any occasions you say you know of 
occasions When she come home bruised up, do you 
know who briised her up? 

A. No, she would never say. You could ask her 
how it happened. She would say, well, that is my 
troubles, I will take care of my own troubles. 
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Q. Now, calling your attention to one instance, 
did you ever know of her getting in trouble with a 
carpenter ? A. Yes. 

Q. What was that trouble and when did it hap- 
pen? [3899] A. Well 

Mr. Stevens: I object to further answer on this 
unless it is brought out how he got the information. 
if it is hearsay derived from the deceased I am 
going to object to it. 

The Court: I think your objection is well taken. 
Sustained. 

@. (By Mr. Taylor): Who did you learn about 
that trouble from? A. The man himself. 

Mr. Stevens: I object to any further conversa- 
tion. The man would be the best witness. 

Q. (By Mr. Taylor): And you know the man’s 
name ? A. No, I don’t, sim 

Q. And what, if anything, did Miss Cathey say 
about it? 

Mr. Stevens: I object to that. That would be 
hearsay, your Honor. 

The Court: Sustained. 

My, Urban: Well, when the man 

Mr. Stevens: Just a minute, Mr. Urban, that 
Was sustained. 

@. (By Mr. Taylor): Now, Mr. Urban, I will 
ask a question did, just state whether or not that 
you had to pay the carpenter some money to square 
the trouble? [400] A. Nespisin 

Q. How much you give him? 

A. Sixty dollars. 
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Q. And what was Miss Cathey’s condition when 
she came home that time? A. She was drunk. 

Q. Did she show any evidences of being in a fight 
or an altercation ? 

A. Yes, her arms, around her chest was all 
black and blue. 

Q. And when did that take, when did that occur, 
Curly? A. Just before Christmas. 

Q. Now, what room of any of these that you have 
described was occupied by Miss Cathey while she 
was working in your place? 

A. The one in the bar, the one right off the bar 
in the Alibi Club. 

@. And where in relation to the Alibi Club was 
your other two bedrooms? 

A. Just behind the building, about twenty feet 
back 1s all. 

@. And how would you get to those rooms? 

A. Well, you could either walk out the back of 
the Alibi Club or out front and go around to the, or 
eo through the sale building. Either way you wanted | 


to go. 
Q. Sales building, was that what you referred 
to as [401] warehouse awhile ago? A. Yes. 


Q. Now, calling your attention to the 22nd day 
of January, 1955, would you state whether or not 
Miss Cathey worked her shift that day? 

A. Yes, she worked until around twelve, that 
would be the 21st that she worked up until about 
twelve, the 22nd the next morning would be. She | 
worked awhile that evening. 
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Q. That would be on the evening of the 21st she 
worked ? A. Yes. 

Q. And how late did she work? 

A. Oh, she worked until around twelve, twelve- 
thirty I guess. 

Q. And who relieved her? Ae all did. 

Q. And about that same time? A. Yes. 

Q. And what, if anything, did Miss Cathey do at 
that time? 

A. Well, she changed clothes and she went out. 
She said she was going out, out to the Players Club 
and have a drink or a couple of places and have a 
few drinks and she left afoot. 

Q. Who, if anybody, did she leave with? 

A, She left a walking. She always walked [402] 
a lot. 

Q. Just a moment till this put-put gets out of 
here. What was your answer to that question ? 

A. I believe she walked that morning. 

Q. And that belief based upon fact she didn’t call 
a cab? A. Well, she didn’t use the phone. 

@. And how late did you work your shift then, 
Curly ? 

A. Well, about two o’clock she called me up and 
wanted me to come to the Players Club. 

Q. About what time? 

A. About two that was the first phone call. Then 
around three o’clock she called again and said well, 
come on down and have a drink and we will go 
home, so I had some customers and couldn’t get out 
right then so around a quarter after three or some- 
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thing like that I left and Sherry, I don’t know her 
last name. J know her in California. 

Q. That was a lady that testified here? 

A. Yes. 

Q. <A little hard of hearing? A. Yes. 

Q. Go ahead. 

A. So she said well, I will take you down, Curly. 
She was driving a pick-up, so we got in the pick-up. 
We stopped at the Youngs, that is the Nugget Bar. 
We bought a drink there so we went down to the 
Players Club. We went in the Players [403] Club 
and Mrs. Cathey was there and there was some other 
man and a lady sitting there and I don’t know, 
about five or six or seven people, maybe eight count- 
ing the bartender. So I bought a drink for every- 
body there. 

Q. Where was you sitting, Mr. Urban? 

A. Well, Sherry was sitting next to Pat and I 
was on the other side of her, on the right-hand side 
of the bar as you go in. 

Q. And did you talk to Pat? A. Yes. 

Q. How was your relationship with her at that 
time, amicable or otherwise ? 

A. O.K. Everything was all right. She was talk- 
ing. She said 
Q. Then after buying that drink you say you 

bought for the house? A. Yes, sir. 

Q. You remember how much it cost you? 

A. Well, fact is I bought two drinks all together 
and T had four dollars left so it was about eight - 
dollars a round, I believe. 
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Q. You had four dollars left out of what? 

A. Out of a twenty-dollar bill. 

Q. Out of a twenty-dollar bill it would be eight 
dolars a round, is that right? [404] 

A. That’s right. 

@. And could vou state with any certainty how 
long you remained at the Players Club? 

A. No, I couldn’t, sir, not right exact time. 

Q. And then you know you went down there 
after three o’clock then, is that mght? 

A. That’s right. 

@. And you had the two drinks and what did you 
do then? 

A. Well, I said Pat, I said, let’s go home. First 
she said well, I will have mv drink and then we will 
go. So I said come on Pat, let’s go home, it is time 
to go to hed. Well, I got her by the arm and she got 
off the stool and we went out and got in the cab. 

Q. What was her condition at that time, Curly? 

A. Well, she, about half drunk. 

Q. And 

A. [tis pretty hard to tell on her just how drunk 
she was. 

Q. Did she resist going to the ear? 

A. No, she was staggering. I did have ahold of 
her but she wasn’t fighting or anything to get back 
until we got to the cab. Then she said oh, I don’t 
want to go home now, so I put her in the eab. 

Q. Now, did you see her fall down in the Plavers 
| Club? A. No, sir. [405] 
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al) 
A, 


Did she fall down? A.” No, sue 

Not while you were there? 

Not while I was there. 

Do you know who was driving the cab? 

No, i don’t know for sure who it was. I never 


paid any attention to the cab driver. When I wanted 
a cab, it was parked I just got in it. 


Q. 


You heard a Mr. Jennings testify as to he 


picked vou up at the Players Club? 


ay 
Q. 
A. 
Q. 
A. 


Wess sie 

And when, who got in the cab first? 

ait 

And which way was the cab heading? 

Well, it would be heading toward, into the 


Players Club, would be north, I guess. 


Q. And what side of the cab did she get into? 

A. he opposite side of the driver’s side. 

@. And which side did you get into? 

A. The same side. 

Q. And then when you got in did Pat naturally — 
had to slide over, is that right? A. Yes. 

Q. Now, what help if any did you give her get- — 


ting into the cab? [406] 


aN 


Well, I opened the door and she got in, but 


she was trving to get out the other side. 


Sa) 


\ 
Q. 
al 
Q 


a 


She was trying to get out the other side? 
Yes, siv. 

And what did vou do? 

Grabbed ahold of her. 

And then what happened ? 
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A. Well, I told the cab driver to take us to the 
Alibi Club. 

Q. And—— 

A. So there were a few words on the way home, 
but that is about all. 

Q. What acts of physical violence, if any, took 
place? 

A. Just none only I had her by the arms, I had 
her by one arm and she tried to open the door and I 
erabbed her by the other arm. There might have 
been a few words from both sides. 

Q. Now, Curly, do you know how far it is from 
the Players Club to the Ahbi Club? 

me Mo, I don’t know to tell you tfuthfully, 1 
don’t know. It is ten blocks or something. Was that 
on 13th? 

Q. Do you remember riding in a car a few nights 
avo in which the distance was measured from the 
Alibi Club? 

A. Yes, I do, but I never, I forgot the measure- 
ments myself. [407] 

Q. Now, you did know them at the time? 

- A. Who I rode with? 

Q. No, do you know, did you know the distance 
that showed on the speedometer ? 
| A. Yes, I remember the two men I rode with 
checked and I, it slipped my mind the exact, because 
I remember he said it was eighteen feet over a half 
mile or a quarter of a mile or 

Q. Well, for the purpose of refreshing vour 
memory, Was it seven-tenths of a mile? 
| 
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A. I believe so. 

@. And now when you got into the car did you 
unmediately leave for the Alibi Club? A. Yes. 

@. How long did it take, did it take you to drive 
—wait, I will ask vou, Just withdraw that question. 
What would you say as to the traffic on the roads at 
that time of the morning? 

A. Well, { don’t belheve there would be much 
traffic that time of the morning. 

Q. Did you see any traffic at all on the way? 

A. No, I didn’t. 

@. And how long did it take you to go from 
there, from the Players Club to the Alibi Club? 

A. I don’t know how long it took us, but most 
generally [408] it don’t take over two or three min- 
utes the way most of them cab drivers drive that 
time of the morning. 

Q. Would you say then, Mx. Urban, that the 
testimony given by a cab driver named Jennings, 
who said it was a mile and a half from the Players | 
Club to the Alibi Club was wrong? 

Mr. Stevens: I object to that. I don’t believe} 
there is anything in the record that says a mile and 
ae Liculiti. 

Mr. Tavlor: Mile and a half he testified to, look 
at the record. 

The Court: T have no way of knowing. I have no 
way of eheckinge. He may answer. 

Ay. Urban: J beheve he was wrong. It would 
be out of the city limits if it was. 

Q. (By Mr. Taylor): You think he was wrong 
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when he said it would take five minutes to drive that 
distance ? A. Yes. 

Q. Have you driven it many times, Mr. Urban? 

A. Yes. 

Q. That time of the morning when traffic is 
hght ? 

A. Yes. It was twenty or thirty below along 
about that time. Not many people out then. 

Q. What was the weather that night? 

A. I don’t remember for sure. It was around 
twenty or colder. It had been pretty cold along about 
that time. [409] 

Q. Was there any snow on the ground, Curly? 

A. Yes. 

Q. And when vou got to the Alibi Club what did 
vou do? 

A. I got out of the cab and opened the door of 
the Alibi Club because it freezes shut. You always 
have to shove on it pretty hard to get it open. So 
T went back and got ahold of Miss Cathey by the 
arm and we went in. 

@. Where was she while you went to the door 


to get it open? A. Sitting in the eab. 
@. Was there any lights on at, in front of the 
Alibi Club at that time? A. No. 


Q@. Did you turn any lights on at the front? 

re 6No. 

Q. And how did you take ahold of Miss Cathey 
when you went back to the car? 

A. I got her by the arm and when she got out 
IT put my arm around her and got ahold of her arm, 
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underneath the parka there and we went in the bar. 
She said, oh, I don’t want to go home now. 

Q. Just a moment, we just want to get through 
the door now. Who closed the door? 

A. I did. 

Q. And what, if anything, did the cab driver 
do in [410] regard to helping her? 

A. Nothing. 

@. And when did they, how long after he got to 
the Alibi Club was it before he left? 

A. Well, he left right then. It was only a matter 
of seconds to open the door. 

Q. As soon as you got Miss Cathey out he left? 

A. Yes. I think he backed out before we had 
even got in the door, he was backed out of the place. 

@. So vou state then there was no light on, no 
outside light on then burning in the Alibi Chub? 

A. That's aeht: 

@. What kind of a night was it, was it a dara 
night or moonlight? 

A. It is alwavs dark along in January. 

@. How long have vou known the taxidriver 
that testified here the other day, Mr. Jennings? 

A. Well, I never really knew him personally. 
LT saw him in the place like all cab drivers he used 
to come in different times. 

Q. And did you know him personally ? 

A. No, sir. 


Q. When did you first see him? 


A. Well, different times Mrs Cathey called for 


him. 


Oited States of America 395 


(Testimony of Leon D. Urban.) 

Q. How about, how many times had she called 
for him? [411] 

A. Well, I couldn’t say to that, but she rode 
cab twenty an awful lot. 

Q. You say she rode with him quite a number 
of times, was that personal ealls for Jennings? 

me Yes. 

Q. Do you know where she would go when she 
went out with Jennings in a taxicah? 

A. Well, different places. One instance the Bird- 
land I remember, down at the Chinese Gardens. I 
don’t know what they call it, the Northland now. 
Chinese Gardens, I know she used to go there a lot. 

Q@. Would, when she would go with him that 
time was it just a trip to a certain place? 

A. Well, sometimes he would make a phone call 
out there and call for her and she would talk and 
she would walk out and meet him outside. I don’t 
know what went from there. 

Q. You know what some of those trips were for? 

A. Well, there is always a man looking for a 
Woman in the middle of the night. 

Q@. And that when Jennings would call her? 

A. That’s right. That cab is known for that. 
You can go all over town and ask. 

Q. And if Miss Cathey was sober would she go 
with him? A. No. [412] 

@. Only when she was drunk, is that right? 

A. Well, she was worth more. She was a good 
bartender when she was sober. When she was drink- 
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ing better off to let her go where she wanted to get 
rid of her. 

Q. You say she had a fine personality for tend- 
ing bar? A. The best. 

Q. How old was Miss Cathey? 

A. Around twenty-eight, I believe she would 
have been twenty-nine in March I believe was her 
birthday. 

Q@. And about what was her weight, if you 
know? 

A. Well, a couple of days before she was, be- 
fore she got. beat up she went and bought a weight 
book. I know she got weighed. She was going to go 
on a diet. She was a hig eater. She was always 
going to go on a diet, but she would say, well, I 
will have one more meal first. She never did get 
on a diet. 

Q. What was her weight when she got the weight 
book, do you know? 

A. A hundred sixty-eight. Cost me a penny. I 
weighed two-forty. 

Q. Now, after you and Miss Cathy walked into 
the Albi Club, what happened ? 

A. Well, I went in behind the bar. We had, oh, 
a drink and then we probably had four or five more. 


We sat there for a hour or so and talked. Finally - 


she got up and said, well [413] I am going to leave. 
I want to go out tonight. [I am going to make a 


night of it, maybe I can make some money, so she 


just went out and slammed the door. 
Q. And what did vou do? 
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A. Well, I cleaned up the har, washed the har 
elasses, went in and went to bed. 

Q. About what time, to the best of vour recol- 
lection was it, you went to bed? 

A. Well, I couldn’t say. It was probably he- 
tween six and seven o’clock, something lke that. 

Q@. And about what time was it that she left the 
place? 

A. Well, a few nunutes before that time, right 
in there. It took only about five minutes to clean 
the bar. I just washed the glasses up we had there. 
[ also put them away at night. 

(). Where did you go, to go to bed? 

A. In the Ahbi. I just went in there and went 
to hed. There was heat on in there. 

Q. You say you had the heat on? 

A. Well, there is always heat there. 

| Q. Now, what kind of a door is there on the 
little room where you went in and went to hed, 
| Curley ? 

Pe Vell, ateis just a littleeroom, a little door 
with glass in it and IT used it for a storeroom and 
people used to look in there, so there some paint 
on sale, auction sale, so J [414] just went in end 
got a bottle of black paint and poured it on a rag, 
rubbed it on the glass. It still comes off, never has 
dried up. 
| Q. What, was that for the purpose so nobody 
could look mto that bedroom? 
fe. 3 ‘Lhat’s right. 

Q. When did you put that paint on? 
) 
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A. T opened the bar April the 28th, a year ago. 
T put it on in May after I was open a few days. 

Q. How is that paint at the present time? 

A. Well, it stil] comes off if you put your 
fingers on it. 

Q. When was the last you saw any paint rubbed 
off of that? 

A. Mr. Taylor used a Kleenex, just put it 6m 
there and it comes off. 

Q@. Now, how long did you remain in bed that 
morning after vou cleaned up the bar? 

A. Oh, I guess it was one-thirty or two o’clock. 
T heard a, heard somebody pounding on the front 
door and turning the knob, so I got up and pulled 
mv pants on and went to the door. It was Mrs. 
Cathey. 

@. What was her condition? 

A. Well, she had blood on the front of her all 
down the side of her face was all bruised, that is 
where the swelling [415] wasn’t too bad yet. This 
eve was black, it wasn’t black, it was red. Her lips 
was eut, cut pretty deep here and her mouth was 


. wasn’t ing’ . Dry blood on. 
cut, but she wasn’t bleeding then. Dry blood on 


her faee and hands. 

@. You sav she had stopped bleeding? 

“a. Yes, sir. 

@. Now, at the time that vou got out of the cab 
at when vou went from the Players Club to the 
Alibi, Curly, did you see any blood on any garments 
of Miss Cathey ? 

A. No. but IT do helieve she had a little drop of 


‘ 


) 
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nose bleed because her nose bled. It would stop 
quite often, blood come from her nose. 

Q. Do you know what caused that nosebleed ? 

A. Well, she either bumped the cab or bumped 
ine trying to get out of the cab. I wouldn’t say for 
pure. 

@. And did you see some of that blood upon the, 
this exhibit here, these clothes ? 

A. Yes, there could have been a little on the in- 
side where she, I believe she had it open going home 
beeause she sat in the bar with it open. I don’t 
believe she zipped it up. 

@. On the inside? 

A. Well, there wasn’t very much blood on it. 
Going home T think she had a Kleenex in her [416] 
hand. 

Q. Now, when she came in then was she wearing 
that garment? Ay Wes 

Q. And you say that she, her face was bruised 
a bit? A. Yes. 

Q. And otherwise what was her condition as to 
sobriety or drunkenness ? 

A. She was about half tight, and you could see 
her arms were bruised, when she took her coat off. 

Q. She what? 

A. When she took her coat off. She always took 
her coat off when she come in the bar, it was warm 
im there. She had a sweater on, T helieve. 

/ Q. Was she wearing a skit or slacks? 

A. Slacks. 
| Q What? =A. Slacks. 
| 
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Q. Notice any blood on the slacks? 

A. No, I never saw any. 

Q. Notice any blood on the sweater? 

A. I never paid any attention, Mr. Taylor. 

Q. Now, after she came in then, two did you 
say? 

A. Well, it could have been a little later, little 
earher, I don’t remember the time. 

Q. Did you look at the time, Curly? [417] 

A. No, I didn’t. 

Q. Now, at any of these episodes that you have 
been testifying to, did you pay any particular at- 
tention to the time, look at the clock or anything 
that way? 

A. No, I don’t, | carried a watch for yeaum 
never knew the time. I always asked somebody. 
Time, never pay much attention to that. 

@. Now, what did you do or what did Miss) 
Cathey do after she came in? | 

A. Well, she come in, I believe she went through 7 
her pockets and she said, you old bastard or some- 
thing, give me a drink. She was always pretty 
jolly anyway, she says, I am a eash customer, I 
want to buy a drink, so she went through her pock- 
ets, she could only find fifty cents. She said, I am 
a cash customer now, give me a little drink, so I 
poured her a drink and she might have had two, 
and then she fell off the bar stool backwards. 

@. How was she sitting on the bar stool? 


4 


A. Well, she always sat up with her legs under 
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on all the bar stools, or leaned back on them. She 
was a very active person, never sat still. She, when 
she sat in a ehair she either had her foot on it or 
she would sit up with her feet on top of the bar 
stool. She had ahold the bar, she reared back, I 
euess her hands shipped or something. She fell 
off backwards and hit her head on the floor. [418] 

@) What kind of a floor was it? 

A. It was a wood floor. 

Q. What kind of a sound did it make? 

A. It popped pretty loud. 

@. You mean it made a loud noise? 

A. Yes, it might have been just a reaction. 

Q. That the word you used in deseribing the epi- 
sode to the highway cops? 

A. J might have said popped like a eannon. 

Or What* 

A. I might have told Sergeant Wirth it popped 
hke a cannon. I am not exactly sure about that, 
said it popped, make a lot of noise. 

Q. Where by a lot of noise would you clap your 
hands just illustrate how much noise? 

A. About lke that, like your head would hit 
the floor hard. 

Mr. Tavlor: And would the record show that he 
clapped his hands to illustrate the noise. 

Q. (By Mr. Taylor): So that was about the 
fact you thought it was loud because her head hit 
the floor, is that right? 

A. Well, that time of day it is still around any- 
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way, there is no noise around and naturally it 
would make it sound louder. [419] 

Q@. What did you do then? 

A. Well, I picked her up, took her in and put 
her to bed, took her clothes off. 

Q. What, what clothes did you take off of her? 

A. I just pulled her slacks off and her parka. I 
believe her parka was off, I won’t say for sure. 

Q. You took the parka off when she come in? 

A. I believe she took it off when she come in. I 
won't 

Q. And then that was in the little bedroom off 
the room, next to the bar, is that right? 

A. Yes, sir. 

@. And then what occurred? 

A. Well, I said to her, I said, she was all right 
then, she began to talk, you know, kind of stunned 
her or something when she fell off the stool. 

(). She started to what? 

A. I got her clothes off she began to grumble 


and say, well, [ am all right now, so I went and 
vot. her a cold drink, I believe it was orange and 
erapefruit. We always kept that there. She drank 
a lot of that. I said, Pat, how did it happen. Oh, 
she said, I will take care of my own beefs, don’t 
bother me. I said, well, we are going to have to call 
the doctor, I said, now are you going to tell that 
doctor when he comes. She said, I will tell him 
some woman beat me up. That [420] is the way she 
was about everything. That’s all, let’s get through 
with it. 
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Q. And she told you that she would take care 
of her own beefs, what did you do? 

A. I called a cab, called 

Q. What cab driver, if any, came? 

A. Beasley, a fellow by the name of Beasley, 
drives for Vet’s Cah. 

Q. And then about what time was that, Mr. 
Urban, that you made that call? 

A. Around four o’clock, I imagine. 

Q. In the afternoon? A ea es. 

@. And when you removed her clothing, what 
did you notice the condition of her body? 


A. Yes, there was bruises all over, red marks 
there was then. 

Q. Was that the reason you asked her what had 
happened ? 

A. Yes, I asked her on her face first. 

Q. Did you ever learn from her who had beat 
her? A. No. 

Q@. Did you ever learn from her whether it was 


a man or a woman? A. No. 
Q. Now then, you say Mr. Beasley came, is that 
right? [421] A. Yes, sir. 


Q. Was any further conversation regarding her 
injuries at that time ? 

a. Well, we tried to pet her, get her to go ina 
cab with us to the hospital. She wouldn’t go. She 
Was sitting aside of the bed and Beasley said, well, 
T will call a doctor and he will come out to the base 
and he used to talk to her a lot, just visit because 
he don’t drink much and him and I knew each 
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other. He would make an errand, run the cab out 
and just talk to her so she said she didn’t want no 
doctor. She didn’t need a doctor, so he said, well, 
I will call, I forget the doctor’s name that he was 
geoing to call, but his office is over by the North- 
vard Building. 

Q. Was that Doctor Weston? 

A. Weston, that’s right. She said, leave that 
phone alone and don’t call no doctor. L will take 
eare of my own doctor. She said, I don’t need a 
doctor. IT said, well the cab diiver is here, Pat, we 
had better go. No, she said, why don’t vou get me 
a box of aspirns, some juice and a box of sanitary 
napkins, so that 1s where [ went. FT had him bring 
me to the Red Cross drug store down here so I 
picked up the aspirns, sanitary napkins and I 
stopped at the J & A grocery store and picked up 
two of them hig cans of orange and grapefruit juice, 
two or three, I believe. 

Q. Was Miss Cathey fond of fruit juices? [422] 

A. Yes, she drank a quart a day. She used lots 
of it for a chaser and stuff, too. 

Q. And you stated a few moments ago that she 
was a very heavy eater? Ae Wes) 

Q@. Now, how did you go to town that time, 
Curly? 

A. In the same cab. My. Beasley that I called 
out to take her to the hospital. 

@. Where did you call the doctor from? 

A. Well, the Alibi Club after the cab driver 
brought me back. 
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Q@. And did a doctor come? 

A. Later on in the evening. 

@. What time? 

A. IL don’t remember, seven or eight o'clock, 
something like that. 

Q. And what doctor finally showed up? 

A. Doctor Anderson. 

@. What? A. Doctor Anderson. 

Q. And what, if anything, did he do? 

A. Well, in the meantime before the doctor 
come, while we was out after the aspirns and the 
sanitary napkins, she had got filled up on whiskey, 
in the meantime. 

Q. She did what? [423] 

A. Had filled herself up on whiskey. She had 
got out to the bar and took three or four more 
glasses of the, whatever bottle was left on the har. 

Q. When did that happen? 

A. That was when we were gone in the cab. 

Q. She was there alone? A. Yes. 

Q. How long were vou gone? * 

A. ‘Ten or fifteen minutes, not very long, ten 
minutes, probably. 

Q. So what was her condition then when you 
got back A. She was drunk. 

Q. And how long after you got back wag it be- 
fore Doctor Anderson arrived ? 

A. When I got back, that is when TI called the 
doctor. She was already drunk and laying on the 
bed so T just went and called the doctor. 
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@. And then how long was it after you called 
before he arrived? 

A. Limagine an hour and a half or so. 

Q. Who bought the doctor to the house? 

A. He come in his own ear, I guess. 

Mr. Taylor: He came in his own car. Could we 
have the recess, your Honor? 

The Court: Very well. It is eleven o’clock. 
Members [424] of the jury, once more I admonish 
vou not to diseuss the subject of this trial with any- 
one; do not permit anyone to discuss it with you; 
and do not lsten to any conversation concerning 
the subject of the trial; and do not form or express 
any opinion until the case is finally submitted to 
you. Take a ten minute recess. 

The Clerk: Court is recessed for ten minutes. 


(Thereupon, at 11:00 a.m., the Court took a 
recess until 11:15 a.m., at which time it re- 
convened and the trial of this cause was re- 
sumed. ) 


The Clerk: Court is reconvened. 

The Court: The parties wish polling of the 
jury ? 

Mr. Taylor: We will stipulate that the jury amg 
all, joresent. 

My. Stevens: We will stipulate also, your Honor. 

The Court: Very well, vou may proceed. 
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the witness on the stand at the time the recess was 
taken, resumed the stand for further direct exami- 
nation. 


By Mr. Tavlor: 


Q. Mr. Urban, I am going to revert hack a little 
bit. I want to try to keep everything up to the, 
bring it all forward at the same time and T just 
overlooked asking vou one question. Now, when 
vou got, vou and Miss Cathey arrived at the Alibi 
Club in the car driven by a man named Jennings, 
after you [425] opened the door, why did you go 
hack to the car and take her out of the cah? 

A. Well, she didn’t want to go home right then. 

Q. And for that reason vou did take her out of 
the cab? 

A. I just got her by the arm. She slid out, I 
put my arm around her, the other arm and went 
on in. 

Q@. Also you heard Mr. Jennings testify that 
vou had slapped Miss Cathey while you was in the 
cab? iit I did*het: 
iQ. What? 

A. J did not. Well, I didn’t slap her. 

Q. Did you throw her down on the floorboard 
und step on her? 

| A. No, sir, she was too big to go between them 
if you want to measure. I don’t believe she would 
au in between there like the cab driver tells. She 
vore a fifteen and a half shirt. 

: Q. A big woman? 
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A. Yes, wore an eighteen jacket. 
Q. Now, after Doctor Anderson got there, who 


else was present ? A. -Uhatis:all, 
Q. What A. Just the Doctor. 
Q. And vou? [426] A. Myself. 


@. And what did he do? 

A. Well, he looked her over and he looked her 
lip over and he took a needle and put some stuff 
Tene, 

Q. Just a moment, let this put-put. 

iA. He gave her a shot in the lip, whatever vou 
want to call it, first. 

Q. Wait a minute. Now, start that over. 

A. Well, he just looked her over and he took 
some stuff and he cleaned her lip and her mouth 
all over, cotton, alcohol, whatever he uses, and that 
is when she said leave me alone now, don’t bother 
me. 


Q. Just a moment. Is the jury hearing that?) 


O. K., continue. 
A. So then the doctor got Iis needle and he 


‘ 


ceive her a shot in the lip and got a needle and he™ 


looked through and he didn’t have no thread with 
him, so I had a spool of thread there on the httle, 
well, it is a little cabinet, so he took a piece of that 
and put it in disinfectant and sewed her lip up. 
T dow’t remember if he put three or four, three little 
stitches here. T beheve, and then on the inside he 
put a few there. I wouldn’t swear how many, @@ 
then when he got that sewed wp, while he was doing! 
that she said leave me alone now, don’t bother me, 
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go away. So then we got all through, he took and 
looked her all over, looked her over for different 
things [427] and looked at her feet and then he 
eive her a shot of penicillin in the rear, on her hip, 
on the hip or the leg. Well, he said, if she is not 
all right give me a ring and so the next morning 
she is up and around and then, oh, I believe 
Wednesday | called for some, called in and she 
wanted some sleeping pills. She said she might 
need one, she had one left, so I called him and I 
went down to Willams. I was waiting when the 
phone call come in. [ picked the sleeping pills up, 
1 left them lay on the front of the cash register so 
I was out at the base that day, hauling some, I 
bought some beds and mattresses out there and 
some tables, so we hauled them in. I brought them 
in and when I went in JT seen she had been in this 
hottle. She never touched the one sleeping pill she 
had in her room, so she took one out of the—— 

Q. What bottle you refer to? 

mm A. The one I got from Wilhams at the drug 
| store. 
| Q. I will hand you Plaintiff’s 

The Clerk: Defendant’s, it ought to be—— 

Q. (By Mr. Taylor): Sure looks like Plain- 
tiff’s, but I will eall it Defendant’s Identification 
A, and ask you if you have seen that before 2 

A. Yes, I signed for it out there, when I picked 
them up I signed my name on it. 
Q. Sign where? [428] 
-\. At the drug store where you get it. 
| 
| 


: 
| 
: 


b 
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Q. Willams Drug Store? Ay “ee 

Q. Is that the Doctor, then? 

A. Yes, the Doctor made a mistake. When he 
was out, sewed her lip up, he asked me her name 
and I told him her name was Myrtle Cathey, and 
when I called in I know he made a mistake here the 
same as he did when he went to the hospital that 
night. He didn’t write it down, so when he ealled 
at the hospital to take here to the hospital that 
night he made, he still called it Myrtle Kelly or 
whatever this, that is the way it was registered at 
the hospital, so I went and told them her name was 
Myrtle Cathey and then at the hospital thev started 
to spell the ‘‘k’”’ and I said, no, it is ¢-a-t-h-e-y. 

Q. That is the prescription? 

A. Yes, I picked it wp. 

Q. Prescription that you picked up at Williams 
Drug for Miss Cathey? me View 

Mr. Taylor: If the Court please. we would like | 
to have this introduced in evidence as Defendant’s ~ 
Exhibit No. 1. That is what I am moving, that it bey 
admitted in evidence. 

Mr. Stevens: No objection. 

The Court: It will be received. 

The Clerk: Defendant’s Exhibit No. 1. [429] 


(Defendant’s Identification A was received 
in evidence as Defendant’s Exhibit No. 1.) 


Q. (By Mr. Taylor): And what day was that 
after the doctor had been at the Alibi Club to see 
her? 
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A. Well, I believe that was Wednesday. I won’t 
swear to it, but I know he wrote it down there on 
the hook out there when I signed my name. We 
could check exactly what day and the next day is 
the day that she took the stitches out of her hp. 

Q. How long was that after she had received 
these bruises? 

A. Well, the doctor had sewed them up on Sat- 
urday. That would be the 22nd, and he said when- 
ever the stitches got loose, if we didn’t take them 
out come on over and call him, he would take them out. 
She stood at the har and cut them out with her toe- 
nail clippers and took the, either two or three out 
of her, pulled them out and she couldn’t get this 
one out down here so she held her lip down and I 
eut it out. She pulled it out herself. 

@. That was at the bar mirror, is that right? 

im Yeah. 

Q. Now, during that time from the doctor came 
until you took those stitches out, what was her con- 
dition, Curly ? 
| A. Well, she wag all bruised up. She would get 
‘up and the first two or three days she did drink a 
lot of whiskey around there. T give her a Tom 
Collins, anything she wanted, [430] or she made it 
herself. She would get up because I wasn’t there 
all the time. The, it only takes about an hour to 
run with the pick-up to, out to Ladd and bring back 
some beds and stuff and then I would go in and see 
how she was and she was always sitting up around 
there, and she read some there. Her one eye was 
: 
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practically closed but she could see all right out of 
it. The next day it was all right, it was swelled 
shut, but she could still see and she cooked with an 
electric frying pan there all the time, anything she 
wanted to eat. The first day we had stewed chicken 
there, I fixed some chicken up. 

Q. Who fixed the chicken? 

A. Well, I oiled it all up and she come out to 
the bar there and I and her sat there and had 
boiled chicken and we had some noodles in it. 

Q. And was that from the day after, was that 
started Sunday, was it? 

A. Well. I took that, started it Sunday nigh@ 

@. Was that when vou had the stewed chicken? 

A. Well, it would be Monday morning, abont 
four o'clock we had. 

Q. And then thereafter who did the cooking? 

A. Well, different times she fried herself eges, 
bacon, stuff hke that, whatever she wanted. Some- 
times she just had milk with toast in it. She would 
take browned toast, put it m the milk. She liked | 
egg on top of that. She always [4381] eats somes | 
thing like that. 

Q. Where did she get this food stuff, Curly ? 

A.’ We always kept food at the Alibi. We alwaysa 


do 
Q. Did you do any cooking? A. Qh, ve 
Q. And was she able to walk around and 
A. Yes, she went to the toilet and everything 
herself, and around and I think it was Monday 
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afternoon I was at the base when she was up and 
around and then she took the dried blood was up 
in her nose, she picked that all out and everything. 
That was Monday I guess she done that. 

Q@. And did she do any other work besides a 
little cooking for herself? 

A. No, that is about all she done around there. 
I guess she did, she soaked her panties and brassiere 
out there one day. 

Q. She did what? 

A. She soaked her panties and stuff out, washed 
them out in the sink in the ladies rest room there. 

@. And did you keep the bed, the Alibi Club 
open during that time ? 
A. Well, I opened wp Friday evening for a little 
while and Saturday evening for a little while he- 
cause there was people coming around on the sale, 
collect their money for the sale before and we 
hadn't had a sale for about ten days or [432] two 
weeks and ditter ent people would call so I just let 
them in, served a few drinks. I guess I was open 
Priday night about three hours. There ain't much 
going on in the wintertime like that. if you opened 
up at five and closed at nine you would get about all 
the business you would get anyway. 
| Q. During that time following her injuries did 
she do anything in regard to the surplus business ? 
_ A. Well, she answered the phone. Regardless of 
w hen the phone would ring she would get up and 
answer it. She always answered the phone. There 
is an extension phone on out in the sale building 
} 
| 
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and one in the bar, all on the same number. She 
must have answered the phone at least twenty or 
thirty times a week. You could go out and sit there 
wiv day in the afternoon and it wall rime fourier 
five times wanting to know if you got a bed, or if 
you would sell a chair, or if you would look at fur- 
niture. There is all kinds of things they would eall 
Or 

@. Were those calls then, Curly, from prospec- 
tive customers? 

A. Yes, some was wanting to sell and she just 
wrote the phone number. I never even called any- 
body back. We are not buying in the wintertime. 
The lady that works down at the store, she called 
out there two or three times a day. 

Q. What lady is that? 

A. Marian Hathaway. I can’t pronounce her 
last name. [433] She has a German name, but I 
know she has taked to her. 
Manian what? 

T can’t, I can’t pronounce 
Would it be Hetherington. 
Hetherington. 

. Where does she work? 


OeOreo 


A. She works for me down at the surplus store 
on Third Street. 

Q. Did she have calls to make to you at the 
Alibi Club? A Yes 

@. During the period that vou were hauling in 
stuff from the base, do vou know whether or not 
Miss Cathey answered the phone? 
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A. She, yes, because one day T come in and Pat 
told me to call the store, that they wanted me down 
there. [ don’t remember just what it was now, 
Wanted to know if we had some large parkas out 
in the warehouse out there. 

Q. Now, did you have any occasion to call Doc- 
tor Anderson other than to get the prescription for 
Defendant’s Exhibit 1? 

A. Yes, on Sunday she wanted me to rub her 
back and she was laying on top of the sheets. No 
covers over her. The room was warm so she said, 
Pop, rub my back, so I was humoring her a little bit 
so I got ahold of some of that dermatol, that white, 
something like linament, it is a kind of a new [434] 
stuff out and rubbed her back good. She had it 
there for her hands. She always used it on her 
hands, keep the water from making her hands 
erack. She used it there. The bottle is still out at 
the place. So T am rubbing her hack, she said, 
pull me down on the bed, so I pulled her down on 
the bed. She said, I want to look up a little higher 
at the ceiling. She was very active. So I pulled her 
back down a little further and I started to rub a 
little bit, about in the middle of the back, and she 
said, look ’a there. She rared up and pulled her 
head up, said I want to look higher, pull me down 
some more. That is when she pulled her neck up and 
it popped. 

Q. What kind of a noise did that make? 

A. It made a terrible noise, just pop like that. 
Might have been a vertebrae or something. 
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Q. Could you tell from what part of her bedy 
that noise came from? 

A. No, but she said, I don’t feel good. That is 
when she said, I don’t feel good then. That is when 
T called Doctor Anderson. I said you come right 
away, there is something wrong with her, so when 
he got there he looked over, she was breathing kind 
of hard. He give her a shot in the arm, I dont 
know what he gave her, so she went right to sleep. 
He said well, she will be all right, call the ambu- 
lance. Better call the ambulance, so I, I don’t know 
if T called the ambulance or he did. I remember I 
got on the phone, or I [435] didn’t, I didn’t know 
the ambulance phone, I looked there by the police 
calls and got it. I guess I called, so just as the am- 
bulance drove up the Doctor was leaving, so we took 
her to the hospital and went over to the, I rode in 
the ambulance to the hospital so we went in there 
and I imagine in thirty minutes or so before they 
ever got her to a bed. So they got her in the room 
there, I believe it was 305, so then thev put a bottle, 
dripped there for her. I was holding her arm. I 
held her arm all through it. 

Q. What kind of a bottle was that? 

A. Kind of a blue looking water in a bottle, put 
it in her arm with a needle. So I held her arm so 
she was kind of choking and I went and got the 
nurse. So Mrs. Bray come and they brought a ma- 
chine they used to pump her throat out with. They 
couldn't get no rubber on the end, worked on that 
trving to get it together, I and her. She finally got 
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a piece of rubber on it so they could put it down in 
her throat, pump her throat out so she left. 

Q. Just a moment. Did vou see what, whether 
they got anything out of her throat or not? 

A. Yes, they pumped blood and saliva, thick 
stuff out of it. In the morning when she woke up 
her throat would be full of saliva. She would have 
to cough and spit until she got it out. Always thick 
pieces come out of there. [436] 

Q. See any blood in that phlem the time she 
went to the hospital? 

ue Now l mever notices. (SheWalvars put it in 
Kleenex. 

@. They get, how much of that phlem did they 
get out of her throat? 

A. Well, she pumped quite a bit, it goes in a big 
jar. I didn’t have no idea how much. Then Mrs. 
Bray was busy, I think that was the fourth baby 
horn while she was there, third or fourth, so another 
lady come by and I said, this lady is choking so she 
turned that little button and pumped her throat out 
again, so Mrs. Bray come back again done it her- 
self and then there was a little nurse, I believe it 
was the little nurse on the stand, I don’t know her 
name. 

@. That Miss Oswald, the young lady that testi- 
fied here? 

‘A. I believe she pumped her when she come on 
shift then. It was either her or the other carl at 
the desk, because three zero five was right close and 
f went over and asked her, I said, Pat is choking 
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again, and they went back in and pumped her throat 
four times. She kept choking up. She couldn’t 
breathe. 

Q. Was the doctor there during that time? 

A. No, they called for the doctor. I asked again, 
has the doctor showed up, so I said I will call 
again, Mr. Urban. I know they called the doctor 
two or three times. I won’t swear because I was 
there when she called the second time. [437] 

Q. How long before the doctor got there? 

A. Well, she passed away and it must have been 
twenty or thirty minutes before the doctor got there. 
I wouldn’t say. It was quite awhile. It seemed a long 
time to me. 

Q. You remember the hour Miss Cathey died? 

A. Well, it was a little after one o’clock. 

@. And was the doctor there at the time of her 
death ? A. No. 

@. And he had requested to put her in the hos- 
pital ? A. Yes 

Q. Now, Mr. Urban, at the time that Miss Cathey 
went down to the hospital or at that time the am- 
bulance took her down, what was the condition of 
her face? 

A. Well, it wasn’t made up or anything, but it 
was, her face was clean. There was no dried blood 
in her mouth or anything. There might have been a 
scab underneath here on her lip where it was damp. 

Q. Mr. Urban, I will hand you photo No. 1 of 
Plaintiff’s Exhibit G and ask vou to state, take a 
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look at that and ask if that is a picture of Miss 
Cathey ? A. Yes. 

Q. And the time Miss Cathey went to the hos- 
pital, what was the condition of her mouth? 

A. Well, it was all right. There was no dried 
blood on [488] it. This here blood on the bottom of 
her hp was on it, kept a wiping it off at the hospital. 
J wiped it off there with, I borrowed a Kleenex 
from that little lady next to us that was in the 
hospital. 

@. That blood that shows on that picture then 

was blood that was brought up by the suction ma- 


chine? A. Yes, it can’t be the old blood. 
Q. Did you see Mrs. Cathey after she passed 
away ? A. No, I didn’t. 


Q. Did you see her before she was taken to the 
funeral parlor? 

A. Well, I was in the room when the nurse 
asked me if she had any religion. That is when she 
passed away. That is the last I saw her. 

Q. Did you go to the funeral home? 

A. No. 

Q. And so that blood was on her face then when 
she left the hospital ? 

A. Well, I don’t know. When, when they was 
pumping her throat out they brought up blood and 
saliva. It was on her mouth. She had stuff come up. 
I was wiping that spit and stuff away when thev 
Was pumping her throat. 

@. You stated none of that discoloration was on 
her when she went to the hospital ? 
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A. No, no dried blood at all. There might have 
been a [439] scab on her lip where she was sewed up. 

Q. Now, after Miss Cathey passed away, what, if 
anything, did you do? 

A. Well, the doctor was, when he come then IL 
said, well, I should wire her mother, it is down im 
Niontana, but I didn’t know the town or her name 
and so he put down on a slip passed away certain 
time and I sent, I had to get a cab and I went home 
and got a letter she had got from her mother, so 
she never wrote to her mother probably about once 
a month, sometimes not. She only got a couple of 
letters from her mother while she was out there. She 
would, she wrote, different people all the time but 
she only wrote to her folks once in awhile, so I 
brought the letter back to get the address, Dagmar, 
Montana is where her mother lived. 

@. Where did you take that letter? 

A. Well, I give it to the police station and then 
T sent a wire to her mother. 

Q. Did you have any talk with the officers at the 
hospital or at the police station? 

A. Yes, with Goodfellow. 

Q. Where did you have that conversation ? 

A. Well, him and the nurse was there, so he 
called me out and, the nurse called me out, said they 
would like to have a statement. Well, he said, how 
did she get beat up. I said, well, all I know is a 
woman, a2 woman or something, woman [440] beat 
her up. I only knew what Mrs. Cathey had asked 
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me to tell so that is all I told them. I believe Mrs. 
Bray was there all the time, too. 

Q. Following that what did you do? 

A. I went, when I went to the police station then 
Sergeant Wirth and Goodfellow was there and they 
asked me and I told them. First Mr. Goodfellow up 
there he said, well, do you think she will sign a 
statement. I told her I didn’t believe she would be- 
cause she already said she wouldn't sign any state- 
ment out to the place there when I was going to call 
the doctor and I wanted to find out who had done it. 
She was always afraid of asking, of something com- 
ing against her name on the leense, too, and her 
folks find it out. So then Sergeant Wirth and Good- 
fellow asked me at the police station and I told them 
all I knew about it. That’s all I told them, that she 
had said that and then I just went on home and went 
to bed. 

@. What time was that about? 

A. Qh, it was probably three-thirty im the morn- 
ing, three o’clock. 

Q. And then did you have anv further talks with 
any of the officers ? 

A. Yes, on the 4th of February. 

Q. Who did you have the talk with and where? 

A. Sergeant Wirth and Goodfellow come out to 
the bar. [441] 

@. What time of the day was that? 

A. That was in the evening around six o’clock 
or something. T don’t remember, wouldn’t say what 
time it was because I am not certain, so I talked to 
them in the back room. 
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Q. Did they ask you what this, tell you what this 
statement was for? 

A. Well, they asked me if I wanted to give a 
statement or to help them out in anyway to see if 
they could find out who done it or anything, and I 
told them I would be glad to help, anything I could 
do. 

Q@. What did you tell them? 

A. Well, I just told them what I presumed, 
thought it was right. T mean—— 

@. Did you tell them the same story you told 
Goodfellow in the hospital? 

A. No, I told them that I wasn’t sure but what I 
knew about it, I wanted to tell them what I knew 
about it. | did change in a way, or I added onto it 
from, Mis. Cathey had asked me to go and say that 
about woman beating her and she never would say 
if a woman or a man did beat her. 

(). And is that all you told these officers ? 

A. I told them about taking her home. 

Q. And what time did you tell them that she had 
left after vou took her home from the Players Club? 

A. Oh, J guess around seven o’clock or something 
like [442] that in the morning, might have been six- 
thirty, I won’t 

Q. Did vou tell both the officers that you left 
there around six-thirty, seven o’clock? 

mee Vics: 

Q. To the best of your recollection were thev 
tegeether when veu talked to them ? A. Yes. 
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Q. Did you have a private conference with, or 
conversation with Wirth ? 

A. Well, I just, Mr. Goodfellow asked him, I 
said I would rather talk to Sergeant Wirth than IJ 
would to you. He seemed kind of sarcastic. That is 
why I talked to Sergeant Wirth just a second. Ser- 
geant Wirth asked me, they asked me first if I 
would go to the highway partol office and see Lieu- 
tenant Mayfield, [ believe he is a Lieutenant, so that 
is when I asked this Sergeant Wirth. Talked to him 
then at the Alibi Club just a second. I told him I 
would go down if he was going along, so I rode down 
with Sergeant Wirth. 

Q. Did they state why they wanted you to go to 
the Territorial Police Office ? 

A. Well, they said they just wanted to find out 
if anvthing I knew would help them. 

Q@. And you had already told everything vou 


knew, had you? [443] A. Thai’?siright. 
Q. Then you went down to the police office? 
A. Yes, sir. 
Q. Did they state that vou were under arrest? 
A. No, sir. 
Q. Did they state that anything that vou say 


might be used against you ? 

A. Well, he did say that so I told them what I 
knew. That’s all T ean say. 

Q. You had no objection then to telling everv- 
thing vou knew about the matter? Be NO), Sree 

Q. And who was present when you got to the 
Territorial Police office? 
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A. Well, Mayfield was there and Sergeant Wirth 
and Goodfellow. That’s all. 

@. And what if anything did vou tell them there? 

AA. Well, I just told them there how he got home, 
but I told them 1 would have to see my attorney. He 
asked me if I would take one of them tests. I don’t 
know anything. I never saw one of them. I don’t 
know what he is talking about. 

Q. So did you tell Mr. Mayfield that this hap- 
pened on the 21st of January that the, that she got 
hurt on the 21st of January? 

A. No, I didn’t. [444] 

@. Also did you tell him that Miss Cathey had 
returned to your, to the Alibi Club at seven o’clock 
in the morning? A. No, sir. 

@. And how long were you there that night, Mr. 
Urban ? 

A. Oh, about twenty minutes, I imagine. 

@. And did vou have any further conversation? 

A. No, Sergeant Wirth took me home. 

Q. Did vou ever hit Miss Cathey? A. “We: 

Q. Have you ever slapped her? 

A. Well, we have had scuffling match one in 
awhile, not much. She was lots of times just play- 
ing, too. 

Q. And vou heard the testimony of the water, 
the iceman, Mv. Mevers? &. Yes, Idi 

Q. Could vou explain that occurrence when he 
saves you knocked her off the stool? 

A. Well, T don’t ever remember anything happen 
like that. but T would like to know who was tending 
bar. If | had been in town and she was sitting on the 
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outside. It is a known fact that he is drunk all the 
time driving that truck around the road. I think if 
you cheek back. 

Q. Just what, what explanation do you have for 
him making that statement? 

A. Well, I believe that covering up for, I talked 
to the [445] boss out there night before last. 

Mr. Stevens: Just a moment, I object to any 
conversation. 

The Court: Sustained. 

Mu. Taylor: I don’t think there is any objection. 

The Court: He said he found out, he was talking 
to the man that runs the ice station. 

Ma. Urban: That’s right. 

Q@. (By Mr. Taylor}: So would you state 
whether or not you did around the time testified to 
by Mr. Meyers knock her off a stool? 

ee Phat IT know I didn’t. 

Q@. He was a little indefinite in his time, he 
couldn’t put any particular date, but any time after 
New Years, did you knock her off a bar stool ? 

mw, NO, Sir, 

Q. Did you hit her or strike her at the Players 
Club on the morning of the 22nd? 

A. I did not. 

(). Ov in the cab going from the Players Club to 
the Alibi Club? 

A. No. The only trouble we had in the eab is 
trying to hold her. She wanted to jump out of the 
cab. She didn’t want to go home. She wanted to go 


4 
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My. Taylor: If the Court please, I was going 
into a [446] little different line of questioning and 
[ don’t like to start at seven minutes till twelve. I 
wonder if we could take the recess at this time. 

The Court: It is about five minutes until twelve. 
I see no objection. Now, you gentlemen want to be 
in Court at one-thirty on the motion? 

Mr. Stevens: Yes, sir. 

Mer. Taylor: Yes, siz: 

The Court: Members of the jury, once more it is 
my duty to admonish you that it is vour duty not to 
discuss the subject matter of this trial with anvone; 
not to permit anyone to discuss it with you; and not 
to listen to any conversation concerning the subject 
of the trial, and do not form or express any opmion 
until the case is finally submitted to vou. You are 
excused until two o’clock. Court will recess until 
one-thirty. 

The Clerk: Court is at recess until one-thirty. 


(Thereupon, at 11:15 a.m., a recess was taken 
until 2:00 p.m.) 


Afternoon Session 


(The trial of this cause was resumed at 1:30 
p.m., pursuant to the noon recess. ) 


The Clerk: Court has reconvened. 

Mr. Tavlor: If the Court please, the defendant 
moves to strike the Exhibits, Nos. 1, 2, 3, 4. 5. and 6, 
the [447] Plaintiff’s Exhibits. Now, your Honor, I 
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can honestly say that I did not think those exhibits 
were put in evidence because I looked up some law 
on them, didn’t think they was admissible and I was 
waiting for them to be offered so I could make the 
timely objection and I think there is enough evl- 
dence, your Honor, that the Court should on its own 
motion strike these exhibits which are, may have 
been admitted in evidence. It was entirely without 
my knowledge and it was due perhaps to attitude 
of the District Attorney, have all of them identifica- 
tions and then throwing in fifteen or sixteen iden- 
tifications all at one time before a person can check 
them to find out what they are, why it’s in and so I 
particularly marked these exhibits for objection. 

Now, first question is, your Honor, that the ex- 
hibits are duplicates of pictures already in evidence 
and it is only going to clutter up the record to have 
more pictures in. I don’t see that they serve any 
useful purpose. In fact, I think they would serve a 
very serious purpose in that, for the sole purpose 
of this, of these enlargements, your Honor, 1s to 
arouse in the hearts of the jury an animosity toward 
the defendant. In that respect, Wharton on Criminal 
Practice, Section 456, Page 816 says, citing the case 
of State v. Moore, 120 Pacific 472, says the produc- 
tion of real evidence should not be permitted to ex- 
aggerate and should not be allowed through cunning 
presentation to stir the passions or unduly [448] 
excite sympathy or pity and cause the jury to act 
upon sentiment instead of prudence. 

Now, the prosecution, your Honor, went to quite 
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some considerable, considerable extent to get these 
pictures in evidence after the original contact photo- 
eraphs, your Honor, have been introduced in evi- 
dence. The picture, those are in evidence. Now, in 
this case, your Honor, the photographer himself 
says that a different paper was secured by the 
officers for the purpose of making a darker photo- 
graph of the bruises. It would make them a darker 
picture. Now, that practice, your Honor, I believe 
should be frowned upon by this Court. So we have 
dupheates, while they are not true duplicates, in 
evidence; and we think that those pictures, your 
Honor, as testified to by the photographer, do not 
show all of that part shown in the contact pictures 
but they pick out a particular part of it and accen- 
tuate that, blow it up so part of the picture is left 
out and it is not a true enlargement of the original. 
And also call the Court’s attention to the fact that 
the government arrested before these pictures, the 
government rested before these pictures were of- 
fered in evidence. There must be a witness on the 
witness stand to offer exhibits, or offer those in 
evidence. 

Now, your Honor, the picture, one picture here, 
the evidence is that that discoloration around the 
mouth was, occurred in the hospital. It was, the 
picture was taken in [449] the morgue but it oc- 
curred in the hospital when they were extracting 
the phlem which was discolored with blood from the 
throat, so that is not a true representation of this 
woman in real life. This was taken at the morgue 
after her death and something that occurred in the 
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hospital, your Honor, should not be allowed in evi- 
dence in this case. That would apply also to the 
other picture here in the contact pictures. 

Now, your Honor, that is certainly not a true en- 
largement of the picture. I cannot see anything 
blocked out there on the contact picture and, your 
Honor, also I think if the Court will examine these 
and examine the contact pictures, your Honor, you 
will find that the, these bruises are unduly accen- 
tuated and for only one purpose, to arouse the 
sympathy or the violence and prejudice of the jury. 
Now, your Honor, we have this picture, we have the 
original picture, blocked out. That is not a true 
representation, your Honor, by any stretch of the 
imagination. Why is that done? That is why I would 
cbject, uot knowing, to the introduction, because | 
did not know they had been introduced into evi- 
dence. Now, that is not true, that is something, your 
Honor, that was done at the hospital. 

That one, we have the, a great deal of objection 
to that, your Honor, but if vou will compare that 
with the original contact picture you will find that 
this bruises are accentuated and they are accentu- 
ated to the point that they [450} would fall within 
the rule just mentioned of Wharton and in the 
Aoore case, as to allowing them to be, to go into, go 
before the jury. And the same here, here is some- 
thing put in here, that is not the true picture, your 
Honor, as to the contact picture that was made. 
Only for the purpose of prejudice. Because what 
purpose could these pictures serve that the other, 
these pictures could not serve and f want to call the 
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Court’s attention to the testimony of the photogra- 
pher. He says that all of the pictures that 1s shown 
in here, some of it has been cut out on some of these 
pictures so that it don’t enlarge all the picture that 
shows in the, in these pictures, your Honor. I think 
it comes to a sad state when the government has to 
attempt to prejudice the Jury by bringing in these 
enlargements that are retouched as the photogra- 
pher says thev are retouched to show that the 
bruises are darker than they are on the contact pic- 
tures, and they should not and they have got those 
patches pasted over, vour Honor. They are not, these 
are in, there is no patches on these. Why would that 
be? 

I want to eall the Court’s attention to another 
fact. The defendant rested at the time that these 
matters were, these pictures were put into evidence 
and if they have not been put in evidence, your 
Honor, I had no opportunity to cross-examine any 
of the witnesses who had participated in those, in 
taking those pictures such as Sergeant Goodfellow. 
T did cross-examine the photographer, I forget his 
name now, he is a News-Miner [451] photographer 
and he was the one that admitted they got a certain 
type of paper so the bruises will show. He was the 
one that says there was a discoloration on those 
pictures and he was the one that said changes, had 
made some of what appeared in the contact ex- 
posure would not show in that, so we were, 
vour Honor, was deprived of an opportunity of 
cross-examine Goodfellow and Wirth and several 
more. The fact that the pictures was not put in at 
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the time they were identified by Goodfellow. At that 
time we would have certainly made a strenuous 
effort to keep them out, your Honor, because we 
think they do come within the rule as stated by 
Wharton that they are superfluous. They are preju- 
dicial and purposely so. For the purpose of prejudic- 
ing this defendant before the jury. So without those 
being in evidence, your Honor, I had no opportunity 
to cross-examine anybody outside of the photog- 
rapher regarding any pictures and that was only 
as to paper and how he took them. If these are 
going into evidence, your Honor, I am going to 
have to recall every witness that the government has 
had so far, because I had no opportunity to cross- 
examine them about these pictures. 

The Court: Mz. Stevens: 

Mr. Stevens: Well, in view of the absolutely 
false recollection of Mr. Taylor, I don’t see anv 
reason to argue the matter, your Honor. [ could 
recall for the Court the fact that the witness was 
on the stand and I made the motion [452] to enter 
the identifications into evidence and Mr. ‘Taylor 
made an objection from the counsel table. Then he 
wished to make the objection out of the hearing of 
the jury that they were prejudicial and would in- 
flame the jury, so we went to the bench and Mr. 
Taylor made that objection there and the Court 
overruled the objection and ,admitted these large 
photographs first. Mr. Taylor said then that if the 
smaller ones were admitted so that they could 
compare them to show how we had attempted to 
prejudice the jury he would have no objection. [ 
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said on that basis we will admit them. The Court 
will remember that the Court did admit the small 
photographs so there would be a comparison if that 
is what Mr. Taylor wished. There has been no alter- 
ation of those large photographs; there has been 
no distortion. Mi. Douthit testified there is a normal 
distortion that comes about on any photographs on 
the periphery of any photograph enlarged. Those 
extra pieces of paper we will move in a minute. 
They cover the private parts of the deceased woman. 
They were put there for the specific purpose of 
making them more likeable, less disagreeable is a 
better way of phrasing it, I take it. But the first 
eround, they are duplicates of pictures already in 
evidence is false. These pictures were in evidence 
and the little ones came in later on Mr. Taylor’s own 
motion. 

That the exhibits are not true and correct enlarge- 
ments of the negative photo is not true. They are 
true and [453] correct enlargements but the thing 
is, Mr. Tavlor fails to see that an enlargement 
necessarily is not the same as the original when 
the sizes are different. Now, the sizes of this paper, 
the size of this paper and the size of the little paper 
is mathematically such that the full pictures from 
the little paper could not get on to the big one at 
that range when they develop it. The outside por- 
tions are portions of the mortuary that do not show 
on that. Mr. Drouthit Yeadily admitted it. 

No witness was on the stand at the time of ad- 
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niuission, Chere is no argument necessary on that. 
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The record shows otherwise. That the exhibits were 
offered too late for the defendant to cross-examine 
the plaintiff witnesses regarding the same. Mr. 
Taylor cross-examined Mr. Goodfellow. He cross- 
examined Mr. Douthit and the Doctor and I call 
your Honor’s attention to the Doctor’s testimony 
which has been transcribed and the Doctor stated 
very definitely that these were fairly representative 
of the condition of the deceased and one time, on 
page 15 if your Honor has a copy of that tran- 
script, the Doctor said there is some difference, the 
stain that was beneath the shoulder blades does not 
show up. In other words, by the Doctor’s testimony 
some of the stains that were visible on the deceased’s 
body are not visible here. Certain parts of the 
original picture were unduly accentuated for the 
purpose of inflaming the minds of the jury That is 
absurd because Mr. Douthit said there is no accentu- 
ation, it is a different type of paper and will ac- 
centuate detail. He said he did not [454] accentuate 
any particular portion of the body, any particular 
portion of the photograph. He merely reproduced 
the proper photograph on the only paper of that 
size which was available. 

We are not seeking to commit error on this thing. 
This is strictly a matter within the Court’s dis- 
eretion as I take it. We would cite the Court the 
case of State vs. Hines, 275 Northwestern Reporter, 
begins at page 10. On page 11, on page 16, the 
Court discusses some photographs taken at the 
funeral home. The same situation that we have here 
and they were readily identified. Thev said there 
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is nothing to indicate the exhibits were not fair 
representations. We find no reason for saying there 
was error in admitting the photographs into eyi- 
dence. Those weren’t enlargements as far as I can 
tell from the text. In State vs. Hause, this is 130 
Atlantic at page 748, on page 744 the Court dis- 
eussed the relevancy of the photographs taken of 
the deceased. The objection was that they were dis- 
torted, that they were enlarged and the Court stated 
definitely the photographs were enlargements. This 
did not make them distortions and the original 
ground of the objection in that specific regard is 
based upon the unsupported assertion of counsel 
and requires no attention. [It went on to say, “‘If 
the stated ground of distortion implied a general 
ground of prejudice, whether they were unduly 
prejudicial or not was a question of fact to be deter- 
mined in the Court’s discretion.’’ Then it cited some 
eases. “If it can [455] be said that discretion might 
have reached a different result, 1t cannot be held 
that it necessarily ought to have. It is not to be 
assumed that the photographs were red flags neces- 
sarilv arousing the jury’s passions and a will to 
avenge. Since they were relevant, their probable 
importance was to be compared with their probable 
prejudicial effect on the inquiry whether they would 
do more good than harm, and the finding that thev 
would is a reasonable one.”’ 

The case of Vaughn vs. State, 183 Southern, page 
428. Again on page 420 discussing photographs of 
the deceased on the ground that they were preju- 
dicial and immaterial the court stated, ‘‘If the 
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photograph was wholly immaterial, and its intro- 
duction was merely to arouse sympathy and worked 
prejudicially to defendant’s interest, then the case 
of Birmingham Baptist Hospital vs. Blackwell, 221 
Ala. 225, 128 So. 389, would have field for operation. 
But such is not the situation here presented. The 
body of deceased was in ‘a very bad state of decom- 
position,’ and ‘the frontal part of the entire head 
was crushed * * * open wounds around her cheeks 
and her lips were swollen and lacerated.’ The photo- 
graph, not here produced, had a legitimate place as 
a matter of identification, and it was also referred to 
by witness McDaniel for identification and witness 
Parker, who had never known deceased, identified 
her from the photographs as the woman he saw at 
Greenwood’s on the fatal night. The objection to 
the introduction of the photograph [456] was 
properly overruled.”’ 

We offered these photographs on the question of 
identification and also on the question of the nature 
of the wounds. The case of State vs. Lantzer, 99 
Pacific 2nd, Page 773, that is page 73, not 773. The 
Court, it is Wyoming ease, the Court discusses both 
Wharton and Wigmore and states: ‘‘ We assume that 
photographs should be excluded when they do not 
tend to prove any controverted fact, but have a ten- 
dency to creat unfair prejudice, on the same prin- 
ciple that, under hike circumstanees, authorizes or 
requires the exclusion of bloody clothing of the 
deceased, or instruments used by defendant in com- 
mitting the crime.’’ ‘‘The photographs in question 
merely gave the jury a better deseription than 
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could have been given by words. They cannot be 
characterized as gruesome or inflammatory. The 
body of the dead woman lay on its back hiding the 
wound and blood. We cannot hold that the photo- 
eraphs had such a tendency to create unfair preju- 
dice that it was the duty of the court to exelude 
them from the evidence.”’ 

To a like holding is People vs. Smith at 104 
Pacifie Second, page 510. In that there were photo- 
eraphs of the deceased’s body as the deceased body 
was view immediately after the killing, and the 
Court said, on page 515, ‘‘they possess evidentiary 
value and tended to clarify the evidence theretofore 
presented by several witnesses concerning the pesi- 
tion of the body in its relation to the gun and the 
other [457] pertinent objects found on the floor after 
the homicide. The admission in evidence of the 
photographs was within the trial court’s discretion, 
and clearly were not erroneous.’’ Now, there mignt 
be something erroneous here if we assume that f[ 
have offered both sets of these photographs in evi- 
denee, but I have not offered both of these m evi- 
dence voluntarily. I offered the second set hecause 
Mr. Taylor wished them, but cumulative evidenee 
showing the same thing would be prejudicial. We 
selected the large ones because we thing it clearly 
shows the identify. The Doctor examined the one 
which Mr. Taylor says is clearly immaterial and 
says that shows this tattoo on this woman’s leg. 
That is clearly the same body. Now, he had seen 
that scar and he knew that was Myrtle Cathey. 
Identity is certainly one large issue in a murder case, 
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Likewise, the identity and nature of the wounds. 
This case we are basing it on the proposition that a 
erevious assault which was ealeulated and which 
did bring about great bodily harm and death caused 
woman’s demise and certainly we, when we look 
at those photographs you can see the extent and 
the nature of the wounds. You look at the small 
ones and it is true you can’t tell it as clearly and 
it is clear they are not as clear. Agatn I state to 
the Court, I mean this sincerely, if the Court in its 
diseretion feels that those photographs are prejudi- 
cial then strike them out because we want nothine 
prejudicial in this record. 

Thank vou. 

Mr. Taylor: If the Court please, I think the 
contact [458] pictures are the pictures that should 
be put in first if you are going to allow enlarge- 
ments because they are the only true pictures. These 
others that come in along, they they blown up, the 
Doctor says, the photographer says they are dis- 
tortions. They don’t show all the things that is in 
the pictures and is there anything in regard to the 
contact pictures here that cannot be shown by, every- 
thing to be shown by these pictures that are on 
those. In fact, more. They got part of that covered 
up. All the bruises can be seen on here. In fact the 
Doctor said, your Honor, there was two sets of 
bruises, one made before the other one. Any they 
show the lighter and the darker show. But if you 
go blowing them all up, making them all dark, you 
can’t differentiate between the light ones and the 
dark ones on these, on the pictures because they 
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all show darker there. And that, your Honor, those 
cases of Mr. Stevens are cases of murder. Take pic- 
tures at the site of the murder where the crime 
was committed. In this case it is an accusation that 
this man beat Myrtle Cathey on the 22nd of Janu- 
arv. These pictures are taken on the 31st of Jannary, 
ten days later, nine days later. If it was a ease of 
a body at a scene of a crime, yes, I would say these 
can go in, but until they can show, your Honor, 
that these are true enlargements they should not 
go in. And the photographer himself said that they 
were not; that they accentuate the bruises. 

Now, your Honor, I have tried quite a number 
of [459] murder cases. I think this is the thirty- 
first and I have seen many attempts on the part 
of District Attorney to get in enlargements. If the 
contact picture will serve the purpose, I have never 
vet seen an enlargement go in and Judge Pratt held 
the same way here about four years ago in a murder 
trial because they have two sets of pictures here, 
vour Honor. One set for the jury, one set to show 
the true picture. The other set for, to show the 
prejudice. 

The Court: At the time the Court ruled on the 
offer relating to the exhibits, the Court felt that 
they would be properly admitted and the Court 
still fecls that their admission was proper and T at 
this time deny the motion to strike. 

Mr. Taylor: Tf the Court please, one, on the one 
in the hospital can we, on that should a proper 
witness have that marked to show that the dis- 
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coloration around the mouth happened in the hws: 
pital. 

The Court: I think that Mr. Urban has already 
testified to that. 

Mr. Taylor: Already testified and the nurse tes- 
tified that they was pumping out the phlem out of 
her throat. 

The Court: Yes, I say that is before the jury. 
What additional do you wish on that? 

Mr. Taylor: Well, I think it should be excluded. 
It is not a picture taken at any place near or the 
scene of the crime or immediately after the crime. 
It is a picture [460] taken ten days later. The whole 
works of them. 

The Court: But Mr. Taylor, the Doctor as well 
as the photographer testified at length concerning 
the pictures. They identified them and said they were 
fair representations and I can’t understand your 
statement that vou didn’t have an opportunity to 
cross-examine withesses. 

Mr. Tiavlor: No, your Honor, beeause they were 
not in evidence at the time that Doctor Anderson 
was on the stand. 

The Court: Do you contend that the government 
had rested before the offer was made? 

Mr. Taylor: Yes, sir, it is my recollection, your 
Honor, that they did. 

The Court: It is not my recollection. I wonder, 
Mr. Stevens, do you have a recollection on that 
point? 

Mr. Stevens: I definitely recollect, your Honor, 
that they were in evidence at the close of Mr. Dou- 
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thit’s testimony and I offered them and that was 
when we had this small to-do up by the bench and 
there was definitely some words up there that I re- 
eall now and I am sure they were in evidence before 
they rested. The only point that came up was after 
we rested I wanted the Court, wanted Mr. Taylor 
to show that the evidence, those pictures, big pic- 
tures, had not been shown to the jury prior to the 
close of our case and that was because of the fact 
that there may be some sort of prejudice if they had 
been shown the pictures before the time the bruises 
were fullv [461] described. In other words, so that, 
we are not trving to prejudice them by showing them 
these large pictures or anything or get the idea that 
they were being passed around in the jury box, 
which they were not. 

The Court: That is the Court’s recollection, that 
before the government rested Mr. Stevens asked the 
Clerk whether there were any exhibits that had not 
been offered but these exhibits had already been 
offered into evidence and received as exhibits before 
the government rested and before M1. Stevens’ 
statement and I see nothing wrong that has taken 
place. 

Mr. Taylor: My recollection is, vour Honor, the 
fact that after we had the argument on the motion 
for acquittal, made at the close of the government’s 
case, Was when Mr. Stevens then picked these things 
up and said they weren’t in evidence, he wanted to 
offer them. 

The Court: These exhibits that are in question 
now? T am sure that that is contrary to the Court’s 
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recollection. Of course, the record will speak for it- 
self on that. Are you ready to proceed? Shall we 
eall the jury in? 

My. Stevens: Yes, your Honor. 

The Court: Is the defendant ready? 

Mr. Taylor: Could I have about five minutes. 

The Court: Yes, we will take a five minute re- 
cess. 

Clerk of Court: Court is at recess for five [462] 
minutes. 


(Thereupon, at 2:05 p.m., the Court took a 
recess until 2:10 p.m., at which time it recon- 
vened and the trial of this cause was resumed. ) 


Clerk of Court: Court has reconvened. 

The Court: May the record show the presence of 
the defendant at all stages of this proceeding to date. 

Mr. Taylor: We will stipulate that the jury is all 
present, your Honor. 

The Court: The defense stipulates that the jury 
is all present. The government stipulates to the pres- 
ence of the jury and the alternates ? 

Mr. Stevens: Yes, your Honor. 


LEON D. URBAN 
the witness on the stand at the time the recess was 
taken, resumed the stand for further direct exami- 
nation. 


daye StY.._Leylor : 


Q. Mr. Urban, calling your attention to the testi- 
mony of 4 Mr. Meyers, who claims he was the ice- 
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(Testimony of Leon D. Urban.) 
man, do you recall any altercation between you and 
Mrs. Cathey in the presence of him sometime after 
the first of January, this year? 

A. No, I don’t. 

Q. And did you have, did you have any alterca- 
tion with her prior to that time? 

A. Yes. [463] 

Q. Well, what, when was it and what took place? 

A. Well, Christmas Eve about ten after twelve 
she was getting a little bit tight so started calling 
me names and I did slap her. I was pouring a drink 
and I just reached over, not too hard. She Jumped 
back and fell down. She never, wasn’t bruised up or 
anything, no marks showed so I went and took her 
in the back bedroom and talked to her. So she 
waited there and I went out and got a new watch [I 
bought for her for Christmas so she came back out 
to the bar. We all had a drink. About all there was 
10 ie 

Q. Now, also in regard to the testimony of Xlr. 
Meyers, stated that he heard groaning and moaning, 
pounding on the wall, could vou explain that to the 
jury and the Court? 

A. The only thing she would go, woo-woo or 
something lke that and she would pound on the wall. 
There was no bell or anything there. When she 
wanted something to drink when there was people 
around because she would never go out when there 
was black mark on her face or anything, so I would 
take her back some orange juice or something. That 
was all she wanted. The door was never locked, 
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when there was nobody in the room we always locked 
it because we keep money and papers back there. It 
just hangs underneath, got a hasp on it, Just push 
it over on the hasp. The lock hangs on there all the 
time. I have a big hasp I put on there a lot of days 
around there, too, instead of locking it. [464] 

Q. Do you recall the testimony of Mr. Meyers in 
regard to a hasp and a lock on that door to her bed- 


room? A. Yes, I do. 
Q. And was that ever locked while Miss Cathey 
was in there? A. No 


@. When was it ever locked? 

A. Just when we left the place or were out 
around the bar when there is a bunch back around 
by the music box. Then most generally it is just 
hanging on there. 

Q. Did you at any time ever hear any groaning 
and moaning by Miss Cathey during the nine days 
before she went to the hospital? A. No. 

Q. Now, Mr. Urban, prior to the 22nd day of 
January, 1952, did you ever see any bruises on 
Miss Cathey’s body or legs or arm? 

A. Yes, she had two bruises on her shins from 
where she had slid off the edge of the bar into the 
shuffleboard. 

Q. Now, wait just a moment. Let’s take a look 
at these. I hand you phot No. 2 of Plaintiff’s. 

The Clerk: G, Mr. Taylor. 

Mi. Taylor: No G on this one. 

Clerk of Court: There is no place to put any 
of them. [465] 
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(Testimony of Leon D. Urban.) 

Q. (By Mr. Taylor): Ask you to ilustrate to 
the jury those marks that were on there that you re- 
fer to and how they were made? 

A. Well, there is two marks on each shin where 
she was sitting up on the edge of the bar there is a 
howling alley right along close. It is about twenty- 
four inches to walk through. Well, we was cleaning 
the bowling alley up and she was sitting on the edge 
of the bar there talking with her feet up on the stool 
and she jumped over, she was going to Jump over 
my back. I was cleaning and she jumped over on 
that in the meantime I just stepped on the side, 
never knew what she was going to do. So that is 
what caused the bruises on her shins and along about 
the, oh, three or four days before the 22nd, about the 
17th or the 18th, she had a big bruise on her hip, be 
on her left hip. 

Q. I hand von photo No. 6 of that same exhibit, 
Mr. Urban, and ask you to hold that up, show it to 
the jury, and ask that they, maybe you had better 
come down here and walk along so they can see. 

A. She was dancing in the room there and there 
was some song there and she was whirling around 
and she slipped and fell into the table and that was 
on her three or four days before and she, that when 
she bought that bottle of deratex, it is a big white 
bottle down in the Co-op, and rubbed on that. I 
rubbed it on myself the night before she went [466] 
out. 

Q. What is the name of the medicine ? 
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#. Durito, d-u-r-i-t-o. I did write it down. I 
don’t believe, it is in my other coat pocket. It costs 
a dollar forty-nine a bottle. 

Q. What kind of medicine? 

A. It is something like rubbing alcohol only it 
is a new kind of medicine. 

Q. And I believe in relation to photo No. 1 that 
you have already testified that those marks were not 
on Miss Cathey’s face when she went to the hospital, 
is that right? 

A. Well, it don’t show up like that because the 
scabs had pealed off and the stitches been taken out 
of the mouth. The marks were there. The marks on 
her hp was showing and there was a mark here 
where sne had put that stuff on and the seab had 
eome off so there was no blood on her mouth when 
she went to the hospital. .She had, underneath lip 
was a soft, it hadn’t healed up good vet where she 
had pulled the stitches out, but it was all right. It 
wasn’t loose or anything on there. 

Q. The stitches von helped take out? 

we Wes: 

Q. Now, I hand vou photo No. 4 and ask vou to 
take a look at that and say when you, when vou 
first noticed those bruises ? 

A. That is when she come home the day, the 
22nd, that [467] is after she had fell off the bar 
stool and I had put her to bed and I didn’t see those 
on her shoulders because I never pulled her sweater 
off. T saw them on her legs and on her breast there, 
she did show me that then. 
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Q. And how about those many small blue marks 
on her, had you seen those before? 

A. Well, there was a few on her legs and stuff 
around. She was always walking into something or 
falling into something anyway. 

Q@. Then on photo No. 3, wall You statesromiie 
jury whether or not you had seen those pictures be- 
fore, or those bruises on Miss Cathey ? 

A. Yes, well, some of them, older ones on her 
arms was on there before, but all the big bruises was 
on her when she come home the 22nd. 

Q. Then 

A. Tell some of them, anybody could touch her 
and it would leave brown marks on her arms any- 


Wag. 

Q. Then in photo No. 5, Mr. Urban, see anything 
peculiar about that picture as to any marks, bruises, 
swellings ? 

A. Well, her shoulders np there, there was no 
swelling on her, J rubbed her back there was no 
swelling on her back here at all, but on the neck, 
right across there was swelling and there was swell- 
ing on both sides of the ear. There was no swelling 
at all on her back. No marks there and up there 
they [468] were blue at last across the back of her 
neck. A biuise along about there. 

Q. I believe vou testified in the, in response to 
a question this morning that Miss Cathey did not 
want to go to the hospital? 

K. That’s right, sit. 

Q. When she was first hurt. Then during, from 


————— 
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the 22nd then until the, about ten-thirty on the night 
of the 30th then you took care of Miss Cathey then? 

A. Yes. 

Q. Mr. Urban, could you state approximately 
when it was that this carpenter that you refer to 
beat up Aliss Cathey? 

A. I couldn’t tell you the exact date, but I was 
with a man by the name of Al Hopkins that night 
and we bought a baby swing and he was supposed 
to give me the blank check and I see him that 
would be the date of it. That is the only way I 
could find out the exact date. 

Q. Can you say approximately when that was? 

A. It was before Christmas. 

Q. Just before Christinas? 

A. fam sure it was just before Christmas. 

Q. My. Urban, you ever been convicted of any 
crime ? 

A. No. I done ninety days in jail down in EKu- 
reka, California. 

Q. What was that for? [469] 

A. An argument over, well, I got a bus in Wild- 
wood, California, and that is when it was in ’87, I 
believe, I won’t say just exactly what it was. It was 
in the summer. 

Q. What year? 

A. Well, maybe it was ’38. I don’t know just for 
sure what date it was now. It was the time that the 
Greyhound bus was striking and they had two differ- 
ent nnions driving and I said, well, I got on, I said, 
T don’t want to ride in this secabbv bus and I got on. 
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The bus driver stopped and was going to throw me 
off. When we got off the bus, driver swung at me 
and J swung at him. 

Q. You got ninety days for fighting? 

A. Well, I pleaded guilty to the fighting on the 
highway. They give me ninety days. 

Q. You have any other convictions? 

A. No. One time I put a girl out of the bar that 
worked for me. I fired her. She got drunk and I 
pleaded guilty then. It cost me twenty dollars. 

@. Any others? 

A. No. I was out ticketed one time for a fight, 
never was convicted or anything for it. 

Q. No conviction? A. No. 

Mr. Taylor: Mav we have just a moment, vour 
Honor. 

The Court: Certainly. [470] 

Q. (By Mi. Taylor): Mr. Urban, I believe you 
testified that the Doctor told you that everything 
was going to be all right with Miss Cathey? 

A. That’s right. 

Q. The first trip ? 

A. That’s right. He knows she wonld be all 
right in the morning anyway. 

Q. What did he tell von? 

A. He said she will be all right. If she is not 
better just call me in the morning. The next morn- 
ing she was up so T didn’t eall the Doctor. She said, 
T den‘t need no Doetor. 

Q. Pid vou call him Jater? 
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A. Well, when I ordered the pills there. 

Q. And then did you call him then between then 
and the 30th of January? 

WeeeVes, Iecalled him on, Ibelieve itewas a 
Wednesday, I am not certain of the date, but it was 
about three days after the Doctor had been there. 

Q. Did he come out? 

A. No, he didn’t. He come the first time. We 
didn’t need him then when I ordered the pills. 

Q. And then when was the next time you saw 
him after Wednesday ? 

A. On the 30th, that is when she [471] 

Q. What, if anything, did the Doctor say about 
Miss Cathey’s condition at the time he was there on 
the 30th? 

A. Well, he said, I said, well, how is she, Doc? 


He said, well, something about he might have to 
give her something. I don’t know what he called it, 
some Doctor’s word and I don’t remember that so 
we had called the ambulance. I said, well, she be- 
longs in the hospital, let’s take her to the hospital, 
so that is when we called the ambulance and sent 
her to the hospital. 

Q. Did he, did he state to you the seriousness of 
her condition before she went to the hospital? 

A. No, he went home and went to bed. I guess 
he thought it wasn’t too serious. 

Q. Went home and went to bed? 

A. I know they called him at home two or three 
times to get him up. 
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Q. When did you first ascertain that her condi- 
tion was really serious? 

A. Well, that evening, Sunday evening, the 30th 
is when she wanted me to rub her back when she 
looked up and that is when I called the Doctor. She 
didn’t look good then. She started breathing hard. 
She had been all right week before. She looking all 
right. She was getting around, eating and every- 
thing. In the afternoon, Sunday afternoon we fed 
her. Well, she got up Saturday there at the table 
and I remember we was [472] talking, talking about 
the sale and I said, hell, if you are able to work we 
could have the sale. She said, I’m not bruised up too 
bad, maybe J will be able to work. I said, well, it 
won’t make any difference, just keep it locked up 
anyway. Got to have sale, had a lot of stuff to sell 
that night, Monday night. 

@. Did she show any fear of you, Mr. Urban? 

A. No, she wasn’t afraid of nothing, nobody. 
Also even at night she would go for walks. She 
walked all over town. She would walk to town differ- 
ent times she’s come to town just like if we needed 
lemons for the bar, she would walk clear to the 
J & A Food Store, all over town. She liked to walk. 
She had some red boots and a red parka. She would 
walk all over. Cold never bothered her. 

Mr. Taylor: You may take the witness. 
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Cross-Examination 
By Mr. Stevens: 


Q. Mr. Urban, I thought you told us here this 
morning that the only time you had ever touched 
Mis. Cathey was when you were just playing around 
and she was playing, too? 

A. He didn’t ask me. 

Q. This morning didn’t Mr. Tavlor ask you if 
you had ever hit her? 

A. He was asking me about the time when the 
iceman was there. [473] 

Q. He never asked you if you had hit her before? 

A. I don’t remember. 

Q. Do you remember being asked whether you 
had ever even slapped her? 

A. At the time the iceman was there. 

Q. This morning? 

A. Well, I thought he was asking about the ice- 
man. 

Q. Did you see Mrs. Harris outside here this 


morning and this noon? A. Isaw her, yes. 

Q. She was present on the time, on the time on 
Christmas Eve, was she not? A. Yes. 

Q. Is that what refreshed your memory about 
that occasion? A. No. 

Q. Did you know Mrs. Harris was coming here 
today ? AmiNio, I didn. 

Q. Did you talk to anyone to see that she 
eouldn’t come? ne No: 


@. Did you ever tell anyone, Mr. Urban, that 
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Miss Cathey was out with a trick on the night of 
the 21st and that is why you beat her up? 

Mr. Taylor: We object to that, your Honor. 
Calls for a hearsay, calls for hearsay [474] testi- 
mony. 

The Court: He may answer. 

Mr. Urban: J don’t know for sure if Ivdidmor 
not. Never talked that way. 

Q. (By Mr. Stevens): You stated here this 
morning that Miss Cathey never told vou whether 
it was a man or a woman that beat her up, is that 
right? A. That’s nghw 

Q. But before that you had already told us that 
she said that a woman had beat her up? 

A. That is what she asked me to tell when she 
come back to the place. 

Q. When did she ask you to tell that? 

A. Well, when she come back about two-thirtv, 
that is when I told her we are going to have to eall 
a doctor. [ said what are you going to tell this doe- 
tor when he comes. 

Q. That was the first night? 

Pee hat’s Telit: 

Q. Which night was that, Friday night or Sat- 
urday night? 

A. That would be Saturday, the 22nd. 

Q. You were a witness at the coroner’s inquest, 
were you not, Mr. Urban? A. Yes, sir. 

Q. Do vou remember the date you told the coro- 
ner’s inquest that Miss Cathey went out? [475] 

Mr. Taylor: Just a moment, your Honor, we are 
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going to object to that upon the grounds that he has 
not been shown the minutes of the coroner’s inquest. 

Mr. Stevens: I think I can question him about 
his memory. 

The Court: He was merely asking a preliminary 
question. He may answer. 

Mr. Urban: She left around the 21st, ves. 

Q. (By Mr. Stevens): I asked you, Mr. Urban, 
if you remember what you told the coroner’s inquest 
that she went out on the date, you remember that 
date? 

Mr. Taylor: Just a moment, your Honor. We are 
going to object to the question as calling for some- 
thing that is not in evidence in this case, improper 
cross examination because it wasn’t gone into, your 
Honor, upon direct examination. 

The Court: Overruled. 

My, Urban: I don’t remember the instance. 

Q. (By Mr. Stevens): But you do remember 
testifving down there? A. Yes. 

Q. Did you mention during your testimony at the 
coroner's inquest whether or not Miss Cathey had 
ever told vou who beat her up? 

A. Well, she never did tell me. [476] 

Q. Did you tell them that a trick had beaten her 
up? 

A. I told them I didn’t know, that I presumed 
from the way she talked to me. 

Q. Now, Mi. Urban, did you see Officer DeWalt 
of the City Police the night that the ambulance 
came after Mrs. Cathey? eee 
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Q. And did vou talk to him then? 

A. No, they was putting her in the ambulance. 
He asked me what happened and I told him we had 
the doctor. 

Q. You didn’t tell him anything concerning any- 
thing, what had happened to her? 

A. I just told him she had had a fight with some 
woman. That’s all I told him. 

Q. Two or three days before? 

A. No, sir, I never told him no date at all. 

Q. So Mr. DeWalt is not telling exactly the 
things that happened ? 

A. J am not saying he is telling anything. I 
just didn’t tell him what date. 

Q. Did vou, vou remember seeing the nurses in 
the hospital that testified here? A. Yes. 

@. And did you tell them what thev said, that 
the bruises behind the ears came from hitting a bar 
stool ? A. J never said that. [477] 

@. And did vou talk to Mr. Goodfellow heforc 
the death of Mrs. Cathey in the hospital ? 

A. Just a few minutes before she died. 

Q. Did von tell him that this was just iam 
pulling contest between a couple of women? 

A. I told him she told me she had a fight with 
some woman. IT thought she would be all right. He 
sad, do vou think she would sign a statement 
against anybody. I told her no. 

Q. But vou didn’t mention a hair-pulling contest 
at all? 

A. J night have called it that. T won't say. 
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Q. You don’t know whether you did or not? 
A. I know [I told him these women had a fight 
from what she told me, I didn’t 


Did you give them a description ? 


Q. Did vou mention a woman named Peggy? 
A. No. 

Q. You didn’t mention anyone by specific name? 
A. No. 

A. 


He asked me if I know anybody she had had 
arguments with. 

Q. What did vou tell them then? 

A. Well, I told him I wasn’t sure. 

Q. But you didn’t give him a description of a 
Woman purportedly named Peggy? [478] 

A. No, because I wasn’t acquainted with any- 
body by that name. 

Q. Did you tell him you would know the woman 
that beat up Miss Cathey when vou saw her? 

A. I never said the woman that beat up Miss 
Cathey. I said a woman she had had a fight with 
one time. 

@. My question is, did you tell Inm that night 
that vou would know the woman who did beat up 
Mrs. Cathey when you saw her? VeaerNo: 

@. And did vou vo over to the city police station 
later on? Ave Ses. 

Q. Saw Mr. Goodfellow and Mr. Wirth over 
there then? A. Yes, sir. 

Q. Is it true that thev looked at your hands over 
there? A. Yes. 

Q. Did von have a big ring on your finger then 2 
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A. J always wore a ring. 
Q. Where is it now? A, Itis mleds 
©. Whose got it? 
A. Itis put away down town. I borrowed money 


Q. What place is that? 

A. Well, I can produce it. I don’t wish to say in 
Court but I can give you the note and you ean [479] 
get it. 

@. Did you ever talk to anyone concerning that 
ring as concerns the bruises on Mrs. Cathey? 

A. No, sir. | 

Q. You didn’t inquire as to whether or not a per- 
son that vou know would know whether or not that 
ving would make an impression on a woman when 


you used it? A. No, sir. 
Q. Now, where were you living just before the 
21st of February ? A. Alibi Club. 


Q. In the Alibi Club or the little room behind ? 

A. Well, I stayed both places. Whenever I felt 
like sleeping. 

Q. Wasn’t it a fact that Tom, your bartender, 
lived in that place behind the surplus store? 

A. Not in the winter time. 

@. Did you ever stay back there in the winter 
time ? 

A. Once in awhile last winter I slept back there 
a few times. 

Q. Where did you keep your clothes? 

A. Jn the Alibi Club. 

Q. And where did Miss Cathey keep her clothes ? 
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A. In the Alibi Club. 

Q. In that bedroom, were they not? 

A. Yes, sir. [480] 

Q. Did yousee Mr. Haretos here the other day? 

A. Yes, sir. 

Q. Have you ever seen him before? 

A. I wouldn’t know him. 

Q. Did you see him that night at the Players 
Club? 

A. J never paid any attention to him there. 

Q. Did you see him follow you out to the cab? 

A. Nobody followed me out to the cab. 

Q. Did you beat Mrs. Cathey as you drove away 
in that cab? A. No. 

Q. Did vou hear Mr. Haretos say he saw some- 
one beating the woman in the back seat? 

A. J heard him say that. 

Q. That was not true? 

A. I was holding on to her arm, trying to keep 
her from getting out of the cab. She wanted to go 
some place else. 

@. Miss Cathey didn’t stumble and fall in the 
Club? A. No. 

Q. She got in the cab all right by herself? 

A. JI opened the door and she was getting in. 

Q. Did the cab driver that was driving the cab 
vou got in help pull her across the seat? 

A. T don’t know if he did or not. I pushed her 
over and got in. [481] 

Q. What did she do then? 
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She wanted out. She said, I want out. 
Did she try to get out the other side? 
Yes. 
What did you do? 
Got ahold the other arm. 
Did you hit her at all? A. “iia: 
How did she get the bloody nose? 
She either bumped me or bumped into the 
door, I don’t know. 
Q. Did you see what happened ? 
A. Well, I don’t know how she bumped her nose 
or how might have, I don’t know about that. 


ed 


Q. Was she conscious when vou got to the Alibi 
Club? A. Yes. 

Q. What kind of cab did you drive down to the 
Alibi Club in? A. I vode down in a pick-up. 

Q. No, I mean, to the Alibi Club from the 
Players Club on the night of the, either the 21st or 
the 22nd, whichever it is? A. Radio Cab. 

Q. It was a cab the same type that Mr. Jennings 
drives? A. I guess so. [482] 

Q. And when vou got there vou did go up and 
open up the door? A. Yes. 

Q. Then you came hack to get Mrs. Cathey ? 

A. Yeah, she was stil] sitting in the cab. 

Q. She had wanted to get out of the cab all the 
time up before that? 

A. Well, she was home, she knew she was going 
to go home. 

Q. So she was home, she was going to go in, is 
that right? 
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A. I come back and got her by the arm and she 
went on in. 

Q. She didn’t try to get out the other side any 
more ? 

A. No, she didn’t say anything at all. 

Q. Did you have any further type of a fight with 
Miss Cathey before Christmas, other than just 
hitting her? 

Mr. Taylor: Just a moment, your Honor. We are 
going to object to the form of the question. No evi- 
dence that there was any fight with her. 

The Court: Maybe fight is the wrong word. I will 
sustain the objection. 

Q. (By Mr. Stevens): You stated that you hit 
Mrs. Cathey on Christmas Eve, is that right? 

A. Never hit her. [483] 

Q. What did you do? A. Slapped her. 

Q. Which side of your hand, the forehand? 

A. Front of my hand. I was standing on the bar, 
never lit her very hard. No bruises next day for 
Christmas dinner. 

Q. ‘There were no marks on her at all? 

A. No, we went to a party for dinner. 

Q. Did you, had you hit her before that night? 

A. We had had different little family arguments 
hike other people, have, nothing that amounted to 
anything. 

Mr. Taylor: Will you keep your voice up, Mr. 
Urban % 

Q. (By Mr. Stevens): I asked you specifically, 
had vou hit her before that night? 
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A. I never did hit her. 

Q. Did you ever hit her so the mark of vour 
ring would leave a mark on her body? 

ae. 0, S11, 

Q. During the time after you went back into 
the club on the morning of the 22nd of January, 
did you hit Mrs. Cathey in the club? A. No 

Q. Did you tell anyone since then that you had to 
cuff her around a little bit to straighten her up? 

A. No, I used to scold her once in awhile after 
we had [484] closed up for drinking and not taking 
care of business good enough. 

Q. Specifically have you told 

Mr. Tavlor: Just a moment, would you repeat 
that, please. What was that answer? Will you read 
the answer, please? 


(Thereupon, the reporter read the last an- 
swerl. ) 

Q. (By Mr. Stevens): My question is, did vou 

tell anyone that after you went into the club you 

had to cuff her around because she was so drunk 


vou had to straighten her up? Aw ING 
Q. You heard the testimony of Mrs. MeGraw on 
the stand, did vou not? A. Yes. 


Q. Was she present in the Alibi Club on Friday 
night of the, let’s see, it would be the 29th, T be- 
lieve, 28th? 

A. Yes, they was in for a few minutes. 

Q. It would be the 28th of January ? 

A. They come in and paid me some money they 
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owed me for a bail I went New Year’s Day when 
thev were arrested for drunk driving. 

Q. Did you hear her testify concerning the 
eroaning from the room? 

A. Yes. I don’t know why she call it [485] 
eroaning. 

Q. There was no groaning going on? 

A. Only thing she done she was calling for a 
glass of juice. She would pound on the wall like 
that. That is the easiest way to get ahold of me. 
The bar was right along side the wall. 

Q. Were they there on Saturday night? 

A. I don’t remember if they stopped in Satur- 
day in night or not. 

Q. Did you hear any groaning on Saturday 
night? 

A. Nothing unusual outside of wanting some- 
thing. 

Mr. Taylor: Just a moment. I think he should 
specify which Saturday night, your Honor. A lot 
of Saturdays in the year. 

The Court: If the witness doesn’t know, but the 
witness answered the question. 

Q. (By Mr. Stevens): Is there any doubt in 
your mind which Saturday night I am referring to, 
Mr. Urban? 

Mr. Taylor: Don’t answer it, Mr. Urban. We 
are going to object to the question, improper. Fix a 
time as to what he is inquiring about. 

The Court: But Mr. Taylor, the witness must 
have known the Saturday night or he wouldn’t have 
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answered the question. If he doesn’t know—you 
may proceed. 

Q. (By Mr. Stevens): Do you know’a Mrs. 
Frank Legerat? [486] 

A. Not by that name. I might know her, too. I 
don’t know her by that name. 

Q. A woman that lives down near Tinker’s Cafe, 
who is pregnant at the present time? 

A. Yeah. What is her first name? 

Q. Do vou know her first name ? 

Mr. Taylor: Just ammoment. Iam come sioner 
ject to the question for the reason that it is no ques- 
tion, vour Honor. If pregnanev is the eriterion as 
to the name, I think it should be pinpomted down. 

The Court: J think the examiner asked if he 
knew a certain woman and gave the husband’s name 
and now he is asking if he knows her first name. 
The witness may answer if he knows. 

Max. Urban: Eileen. I didn’t know her last name, 
but I know who vou mean. 

Q. (By Mr. Stevens): Was she a friend of 
Patis 

A. Well, I don’t believe no more than hers or 
mine. She always come around the place once in 
awhile. 

Q. She did spend some time around the Alibi 
Cliab in December and January, did she not? 

A. Well. they used to come in before they 
went up north to go to work. Frank and Eileen is 
all I ever did know, the name. 

Q@. Were vou present during the latter part of 
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December at [487] the Alibi Club when Mrs. Le- 
gerat and Mrs. Cathey had a conversation concern- 
ing Mrs. Cathey’s hair? 

Mr. Taylor: Just a moment, your Honor, we are 
going to object to any questions about conversations 
until the time is fixed or a specific day. 

The Court: Well, within reason the examiner 
should be specific, but let’s hear the question and 
the witness can determine whether he can answer it 
or not. 

(Thereupon, the reporter read the question.) 


Mr. Urban: What was that about hair? 

The Court: Will you specify the vear, Mr. Stev- 
ens? 

Mr. Stevens: 1954, I’m sorry. 

Mr. Taylor: Just a moment, we are going to ob- 
ject on the ground that any conversation about Mrs. 
Cathey would be inadmissible. It is so remote it 
would have no bearing on the ease. 

The Court: He was asked if he was present. He 
may answer. 

Mr. Urban: I don’t know. 

Q. (By Mr. Stevens): Do you recall that Mrs. 
Cathey had lost a large ball of her hair, a large 
portion of her hair the month of December, 1954? 

A. Well, I knew her in August and she had been 
combing that hair out of her head and putting it in 
a ball. She had a [488] ball of it. Everytime she 
combed her hair she would put the hair all in it. 

Q. But did you know of any particular portion 
of her head where the hair was pulled out ? 
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A. None that I know of. 

@. You never saw that? 

A. She might have had her hair pulled for all I 
know. I never paid any attention to it. 

@. Did you pull it out? A. No, sie 

@. You saw this red parka, that is here in evi- 
dence, did vou? 

A. I gave a cheek for it. I bought it. 

Q. Is that Pat Cathey’s parka, was it? 

A. Looks hike it. 

@. Did you send it to the cleaners? 

mes sir. 

Q. Was there blood on it when you sent it to 
the cleaners ? 

A. Some on the front, if I know it was blood. 

Q. Was she wearing it the night that you saw her 
get a nosebleed ? A. Yes. 

Q. Do you doubt that there was blood on the 
front of her coat? 

si. There was blood on it. [489] 

Myr. Taylor: Just a moment; just a moment. We 
are gomg to object. He has already testified there 
was blood on the front of the coat. Just repetitious. 

The Court: He may answer. 

Mi. Taylor: Just taking up valuable time of the 
Court and attorneys. 

Mir. Stevens: I'm sorry, your Honor. The direct 
examimation took some three hours. I have been just 
twenty minutes now. 

The Court: The length of tine hasn't anything 
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to do with it. We don’t know just how long it is 
going to go. You may continue. 

Q@. (By Mr. Stevens): What did you first do 
when you went into the Players Club? 

A. I bought a drink. 

Q. On the night or the morning of the 22nd? 

A. I bought a drink. 

@. How many people were in there? 

A. Not very many. The drinks, it only cost eight 
dollars a round so vou can figure that out. 

Q. Did you buy one round or two rounds? 

A. I bought two rounds. 

Q. And when you got there was Miss Cathey 
sober ? A. Well, she had been drinking. 

Q. Pardon? [490] 

A. She had been drinking. 

Q. Well, you knew her quite well, didn’t you? 

A. Yes. 

Q. You had been around her when she was drunk 
before, hadn’t you? A. Yes. 

Q. Well, was she drunk that night? 

A. About half. 

Q. Was she half-drunk when you went in or 
When you came out? 

A. Well, she took two more drinks. I can’t say 
just how drunk she was right at the time. 

Q. Did she stagger at all when she came out? 

A. Well, we had ahold of her arm or she had 
ahold of mine when she left. 

Q. Did she need help? 

A. There was no argument there. 
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Q. Pardon me? 

A. ‘There was no argument when we left. We just 
left together. She was holding on to me or I was 
holding on to her. 

Q. Was she so intoxicated she needed help? 

A. I don’t think so. 

@. You said she had been working until about 
midnight of that evening? A. Yes. [491] 

Q. And vou left the Players Club sometime 
around four, did you? 

A. I ean’t sav the exact time, but after, around 
four. 

Q. Did she trv to go back into the Players Club? 

A. No. 

Q. As vou were driving toward the Alibi Club 
that night, did the taxi driver make a stop at Cush- 
man Street ? A. ¢an?ttse. 

Q. And when you got down to the Alibi Club vou 
went in there again, vou went back into the club, 
did vou, the two of you, after the cab drove vou 
down there? A. Yes. 

How did she get in? A. What? 

How did she get into the club? 

I took her in. We went in together. 

Did she walk? A. Sure she walked. 
She need any help? 

I had my arm around her. 

You said that it was vour opinion that she 
wanted to go home at that time, is that ght? 

A. Yeah, after we got home she was all right. 


OProopoe 
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Q. But she didn’t get out of the cab and walk up 
to the Club with you? [492] 

A. Well, I opened the door. It was cold, pretty 
eold that morning. 

@. How cold was it that morning? 

A. I don’t know but it was cold. 

Q. Was it real cold? 

A. I imagine it was twenty or beter. 

Q. Would it surprise vou if it was only one de- 
gree below? 

A. I don’t know, but the door was froze shut. 

Q. You are sure of that? 

A. It was always froze up. The heat from the in- 
side of the building against the door and freeze it. 

Q. Oh, but the only reason she didn’t come out 
of the cab she was just waiting for you to open the 
door, is that it? 

A. I guess so. She might have been thinking it 
over. 

@. She didn’t need any help getting out of the 
eab? A. I got her by the arm. 

Q. Did she need anv help getting out of the cab? 

A. TI don’t think she would have if she had to 
get out. 
Did you ask her to get out? 
I said, Pat, come on, let’s go home. 
Then what did you do? 
Walked inside and had a drink. 
I mean outside, did you get her by the arm? 
No. [493] 
Did you pull her out of the cab? 


QPrOrOreo 
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A. Just reached in and pulled her out. 

Q@. When you got inside what did you do? 

A. Well, we, I went in behind the bar. We had 
a drink, maybe two or three. 

Q. How many did you have? 

A. I don’t know, a couple or maybe three. Just 
set the bottle there, we sat there and talked awhile. 

Q. How long did you sit there? 

A. Oh, I wouldn’t say, don’t know. Maybe an 
hour. Maybe an hour and a half. Maybe thirty min- 
utes. 

Q. How many drinks do you know that she had? 

A. Oh, we had two or three. Bottle was setting 
there. I never kept track of it. 

Q. And then what happened ? A. When? 

Q. After you had the drinks? 

Mr. Taylor: Where? 

@. (By Myr. Stevens): Where we have just 
been? We are in the Albi Club on the morning of 
January 22nd, 1955. It is about, between five and 
seven. [s that close enough, Mr. Urban? 

A. Yes. 

Q. What happened after that? 

A. Said she was going to leave, said she wanted 
to go back up town. [494] 

Q. Did she get up by herself? A. Yes. 

Q. She go back up to the door by herself? 

A. Yes. 

Q. How sober was she then? 

A. She could still walk. 
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Q. This morning you said she had four or five 
more drinks, how many more was it? 

A. Well, she had the bottle setting there. I can’t 
say how many she took. 

Q. When was the next time you saw her? 

A. Around two o’clock in the afternoon. 

Q. Do you know it was two o’clock in the after- 
noon ? 

A. Well, I talked to her there when I looked at 
the clock because I always got up around two-thirty, 
three o’clock anyway. 

Q. This morning you said you didn’t look at 
the clock, Mr. Urban? 

A. Well, when I called the cab there I looked to 
see what time it was. I know that. 

Q. Well, were von calling a cab at two o’clock? 

A. No, not then, but I mean I know it was 
around two o’clock when I, when she got home be- 
eause I looked. We got the clock on the wall there, 
Burgemeister clock. 

Q. Now, vou remember talking to Mr. Wirth and 
Mr. Mayfield and Mr. Goodfellow down at the Ter- 
ritorial Police [495] station do you? A. Yes. 

Q. That was following a conversation you had 
with Mr. Wirth and Mr. Goodfellow at the Alibi 
Club, is that right? 

Mr. Taylor: Just a moment. I think we had 
better establish the date, your Honor. 

The Court: Well, there has been a lot of testi- 
mony about those particular ones. I, perhaps this 
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is a different time. Counsel, will you establish the 
date? 

@. (By My. Stevens): I believe he testified 
himself. What date was it, Mr. Urban, that you 
had that conversation ? A. With who? 

Q. With those gentlemen vou have just named, 
Mr. Wirth and Mr. Goodfellow first and then Mr. 
Mavfield and Mr. Wirth and Mr. Goodfellow? 

A. Around the 4th of February. 

@. You remember having the conversations, do 
you? A. Yes. 

Q. What date did you tell Mr. Mayfield that the, 
that Pat Cathey called you down to the Players 
Club? 

A. What time she called me? 

Q. What date? 

A. Well, that would be the 22nd, early in the 
morning. 

Q. You didn’t tell him it was Friday morning, 
the 21st? [496] 

A. Couldn’t have been. 

Q. I didn’t say whether it could have been. I 


asked you if you did? Aw” No, 1 didive 
Q. You stated that vou called Mr. Beasley in 
the afternoon of the 22nd? A. Yessir: 


Q. What happened when Mr. Beasley came ? 

A. I just called a cab, I wanted to take her to 
the hospital. 

Q. Well, what happened when he came? 

A. IL went and opened the door. He come in so 
I said, well, let's take Pat to the hospital. I walked 
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over, she was sitting along side of the bed. She said 
she wasn’t going to go to the hospital. 

Q. Where was Mr. Beasley then? 

Mr. Taylor: Could we have the recess now, Your 
Honor? 

The Court: Yes, I don’t like to mterrnpt coun- 
sel, but it is a little past three o’clock so members 
of the jury, once more I admonish you not to dis- 
cuss the subject matter of this trial with anyone; 
do not permit anyone to discuss it with you; do not 
listen to any conversation concerning the subject of 
this trial; and do not form or express any opinion 
until the case is finally submitted to you. We will 
take a fifteen minutes recess. [497] 

Mr. Taylor: If the Court please, before you ad- 
journ, I have a witness here I would like to call out 
of turn. We had him come in from his work on the 
base, tied up a truck. We would like to eall him 
upon the reconvening, after the recess. 

The Court: Government see any objection to 
that. How long will it take with that witness, Mr. 
Taylor? 

Mr. Tavlor: Oh, I think about ten or fifteen min- 
utes. Not more than that. 

Mr. Stevens: We have no objection. 

The Court: Very well. 

The Clerk: Court is at recess until 3:30. 


(Thereupon, at 3:05 p.m., the Court took a 
recess unti] 3:20 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


472 Leon D. Urban vs. 


The Clerk: Court is reconvened. 

The Court: Let the record again show the pres- 
ence of the defendant and his attorney, Mr. Miller. 
Mr. Stevens? 

Mr. Stevens: Your Honor, I would lke to 
change my comment at the last of the session and 
object to the admission of this other witness until 
I pursue this line of cross-examination. I find that 
the witness that 1s to be called at this moment was 
the precise witness I was just asking Mr. Urban 
about and as soon as that questioning is finished. I 
will have no objection. [498} 

The Court: Very well, we will take it wp when 
Mr. Taylor comes in the room. Assuming that he 
will be here shortly. If the witness will just wait 
a moment, please. My. Taylor, the government has 
just voiced an objection to the calling of this witness 
at this particular moment and we will disenss that in 
vour presence now that you are here. I will let 

Mr. Taylor: Yes, Your Honor, this man has 
been waiting all afternoon. He has been driving a 
truck for M. IX. Company, holds the truck up. They 
let him come down here and IT wanted to recess so 


we can take his testimony and get him back on the 
jel: 

The Court: The Court nnderstands very often 
the urgeney of witnesses, but the Court also under- 
stands it is not always well to interrupt the eross- 
examination of an important witness. 

My. Taylor: T don’t understand, Your Honor, 
the District Attorney agreeing to it and IJ bring the | 
man here. 
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The Court: As I say, I think Mr. Stevens has a 
statement to make in your presence. 

Mr. Stevens: I was just cross-examining Mr. 
Urban concerning Mr. Beasley and statements made 
before concerning Mr. Beasley. Mr. Taylor now 
wants to bring him in. He has been out there all 
afternoon. To impose him now, I believe is wrong. 
I’m sorry, but I have to change my mind. [499] 

The Court: You have asked as I understand it, 
to continue the cross-examination of the defendant? 

Mr. Stevens: Just concerning this witness. 

Mr. Taylor: I have no objection to that. Would 
you wait outside, Mr. Beasley, for a few minutes? 

The Court: Yes, and we will proceed. 


LEON D. URBAN 
the witness on the stand at the time the recess was 
taken resumed the stand for further cross-exami- 
nation. 


By Mr. Stevens: 


Q. I just asked you whether Mr. Beasley came 
into the club? A. Yes. 

Q. How far into the club did he come? 

A. Came back to the bed. 

Q. Did he go into where Mrs. Cathey was? 

A. Well, he come to the door. The bedstead sets 
elose to the door. 

Q. And what did you do then? 

A. I got her by the arm. I said come on, Pat, 
vou have got to go to the hospital. 

Q. Did Mr. Beasley assist vou? 
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A. He was right there. 

Q. Did he assist you? 

A. Well, I don’t know if he got her by the arm 
or not. [500] T think she said, I’m not going to see 
no doctor. I’m not going to no hospital. I will take 
eare of all my own beefs. 

Q. About what time was that? 

A. Oh, after four o’clock, around four o’eloek. 

Q. Did he help you get her on her feet? 

A. J, I’m not certain. I know I had her by the 
arm, if he did or not. 

Q. Do you remember discussing this matter be- 
fore the coroner’s jury? 

A. Well, I remember I told it. 

@. Did you tell them that he helped you get her 
on her feet? 

A. I am not sure that he helped me. 

Q. Do vou know now whether he did? 

A. Iam not sure. 

Q. You just talked to him out in the hall, didn’t 
you? 

A. I never asked him nothing about that. 

Mr. Taylor: Just a moment, Your Honor, I am 
going to object to improper cross-examination, these 
slurs that he throws, talked to Mr. Beasley out in 
the hall. 

Mr. Urban: TI could have talked to Mr. Beasley 
every day for three months. 

The Court: Counsel ean ask him if he talked to 
him about this ease. 
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Mr. Urban: Nothing was said about the case 
out there. [501] 

Q. (By Mr. Stevens): Did she fight with you 
when you tried to get her to go to the hospital then? 

A. No, she just said she wasn’t going to go. 

Q. She didn’t fight? 

A. She just said she wasn’t going. No fight, no 
argument, no nothing. She just said flat she wasn’t 
going. 

Q. Did she fight with Mr. Beasley? 

A. No, she just said she wasn’t going. 

Mr. Taylor: Just a moment, Your Honor. I am 
going to object to this examination. There is no tes- 
timony in the regard at all that she was fighting 
about going to the hospital. Mr. Stevens is attempt- 
ing to get in the minds of the jury that there was a 
fight about going to the hospital or not going. 

The Court: I don’t know that that is what he is 
attempting, but he may proceed and ask questions. 

Mr. Taylor: I don’t either. 

The Court: The Court will listen to objections 
interposed and rule on them. 

Q. (By Mr. Stevens): Did you tell the coro- 
ner’s inquest that she fought you and Mr. Beasley 
and would not go to the hospital when he came? 

A. She didn’t fight. She said flatly she wasn’t 
going to go. [502] 

@. Do you recall now whether you told the coro- 
ner’s jury that? A. I never said she fought. 

Mr. Taylor: Just a moment. Don’t answer that. 
Your Honor, I believe the minutes of the coroner’s 


476 Leon D. Urban vs. 


(Testimony of Leon D. Urban.) 

jury would he the best evidence, should show them 
to Mr. Urban and ask him if he made such a state- 
ment. 

The Court: I believe that would be a proper way 
to interrogate the witness concerning previous tes- 
timony. 

Mr. Stevens: Well, Your Honor, I would be very 
pleased to bring it in. It is on a tape. If Your 
Honor would like to allow us to play the tape? 

The Court: You mean there is no record? 

Mr. Stevens: There is a record for my purpose 
but the official record at the coroner’s inquest was 
taken on a tape. 

The Court: You may proceed, Mr. Stevens. 

Q. (By Mr. Stevens): How long haxeuen 
known Mr. Beasley? 

A. I just knew him since he was driving eab. 

Q. Did he know Pat Cathey? 

A. He met her out at the place when she tended 
bar, I believe. 

Q. Do you know if she knew him well? 

A. Just over the bar is all, or in a cab when I 
was [503] riding with her. 

The Clerk: Government’s Identification No. 20. 

(Transcript of testimony at inquest of de- 


ceased was marked Government’s Identifiea- 
tion No. 20.) 


Mr. Stevens: Your Honor, this is a. the tran- 
script that I have had made from the tape. This is 
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Government’s Identification 20, Mr. Urban’s testi- 
mony at the coroner’s inquest. 

Q. (By Mr. Stevens): Mr. Urban, this is Gov- 
ernment’s Identification 20, would you read that? 

Mr. Taylor: Just a moment, Your Honor. We 
are going to object until the proper foundation is 
laid. Don’t answer the question, Mi. Urban. No 
showing that this is the official record, not signed 
by anybody. We don’t know whether it is the testi- 
mony of the witness or not. I think it would be 
improper, too. 

The Court: You have Mr. Stevens’ statement is 
all for the introduction. I don’t know. 

Mr. Stevens: Well, this is from Mr. Taylor's 
own request. He says the minutes would be the best 
evidence. I am just supplying his request. 

Mr. Taylor: The official record. This don't show 
to be the official record. 

Mr. Stevens: There is no official record of 
the [504] coroner’s inquest. If there is no official rec- 
ord, I can lay—— 

The Court: You can ask him if he asked a cer- 
tain question if he made a certain answer. 

Mr. Stevens: That is correct. Thank you, Mr. 
Urban. 

Mr. Taylor: There is no official record. 

Mr. Stevens: Then if there is no official record 
I can ask him the question. 

Q. (By Mr. Stevens): Now, Mr. Urban, at the 
coroner’s inquest did you testify concerning Mr. 
Beasley ? A. Isaid he was there. 
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Q. Did vou state that we tried to get her to go 
to the hospital ? 

A. Well, I ealled him and I told him to go ahead 
and call the doctor. He talked to her. I don’t know 
just how, what was said, exact words right now. 

Q. At the coroner’s inquest were you not specifi- 
eally asked who we meant when you said, we tried 
to get her to go to the hospital? 

A. That is the only one I talked to was the cab 
driver. 

@. Were vou asked that? A. Yes. 

Q. And do vou recall at this time what you said 
in answer to that? [505] 

A. Well, I know that we asked her to go. I said, 
well, maybe vou can talk her into the notion of go- 
ing. Beasley. 

@. Did vou state that, I wanted her to go to the 
hospital, have her lips sewed up, and she wouldn’t 
go. and she fought with us something terrible ? 

A. She didn’t fight. She swore and said she 
wasn’t going to go. Call it fighting, whatever you 
want to. 

Q. You didn’t state that, that she fought with 
the two of vou? 

A. Well. hitting, there was no hitting or any- 
thing, just word of mouth that she wouldn’t go. 

Q. How did vou know, Mr. Beasley was there 
when he came to the club? 

A. Well, the car honked and TI went and looked 
ome the coor. 

Q. Did vou tell him anything at that time? 
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A. No. 

Q. Did he come in? A. Yeah. 

Q. Did you tell him what you wanted to do? 

A. I just told him, I said, let’s get Pat, load her 
in the cab. 

Mr. Taylor: Just a moment, Mr. Urban, don’t 
answer any more questions, please, until we have a 
chance to make an objection. Your Honor, I think 
that the proper method, [506] Mx. Stevens knows it, 
too, is to ask him if he made such and such an an- 
swer to such and such a question. And we are going 
to advise him not to answer until they are pro- 
pounded in that manner. 

My. Stevens: That is what about five minutes 
ago, Your Honor, when we were on that point. 

Mr. Taylor: We are still on it. 

The Court: Sustained. You may proceed in that 
manner, Mr. Stevens. 

Mr. Stevens: But I am not questioning him 
about any specific statement he made at this time. I 
just asked him what he told the driver at that time, 
Your Honor. 

The Court: Let’s have the question read, please, 
Mr. Templeton. 


(Thereupon, the reporter read the last ques- 
tion and answer. ) 


The Court: And that is when Mr. Tavlor inter- 
posed the objection? Objection overruled. 

Q. (By My. Stevens): Would yon tell us now, 
did Mr. Beasley touch Pat Cathey that evenine? 
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Mz. Taylor: Just a moment, Your Honor, I am 
eoing to object unless he states whether or not 
that question is taken from the transcript or if he is 
reading the transcript of the coroner's jury and 
then asking him the question. [507] 

The Court: He may ask the question and the 
witness may answer it. 

Mr. Urban: I don’t know for sure. 

Q. (By Mr. Stevens): Was he inside the bed- 
room ? A. He was to the door. 

Q. Was he up to the bed? 

A. He was up to the door. 

Q. Did he ever get inside the door? 

A. Well, the bed is about twenty-four inches of 
the door anyway. 

Q. Just two feet back from the door? 

A. Just about two feet, two and a half feet. 

Q. Did he go in the bedroom at all? 

A. I don’t believe so. 

Q. Was Pat on her feet while he was there? 

A. Yes, she was up on her feet. She was sitting 
on the side of the bed when he came. 

Q. Did vou help her get up? 

A. I had her by the arm. That 1s when she said 
she wouldn’t go. 

Q. Did he try to help her get up? 

A. I don’t know if he had ahold of her. I don’t 
beheve he did. J won’t say for sure. 

Myr. Stevens: We will withdraw our objection 
{o Mir. [508] Beasley at this time, Your Honor. : 
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The Court: Now, Mr. Taylor, do you want Mr. 
Urban to step down? 

Me, Taylor: Yes. 

The Court: You step down, please, and will you 
call Mr. Beasley. It is understood that Mr. Urban 
will resume the stand. 

Mr. Taylor: Yes, sir. 


THEODORE BEASLEY 
a witness called in behalf of the defendant, was duly 
sworn and testified as follows: 


Direct Examination 
By Mr. Taylor: 


Q. You state your naine, please? 

A. Ted Beasley, Theodore Beasley. 

Q. Where do you reside, Mr. Beasley? 

A. 646 Fourth. 

Q. And what is your occupation? 

A. Shovel and dragline operator. 

Q. And who are you working for at the present 
time ? 


A. Driving truck for P. K. out here now. 

Q. Are you acquainted with Leon Urban, the 
defendant in the case on trial now? 

‘xX. Yes, Silt 

Q. How long have you known him? [509] 

A. About a year. 

Q. And where has that acquaintance been? 

A. Hauling him back and forth when JT drove 
eah here this winter for the Veterans Cab. 
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Q. 
A. 
Q. 


Did vou know Pat Cathey in her lifetime? 
Yes, sir. 
Now, calling your attention to the 22nd day 


of January, 1955, did you have any occasion to go 
to the Club operated by Mr. Urban and Miss 
Cathey ? 


A. 


Q 
A. 
Q. 
A 
Q 
A 


T received a call, I believe it was 4:06. 
Four zero six in the afternoon? 

Yes, sir. 

And who was that call from? 

To go to the Alibi Club. 

And what did you do in response to that? 
Left the cabstand over here and drove out 


to the Alibi Club. 


© 


And when you got there, what did you do, 


Mr. Beasley ? 


>OP>OPOPO> 


Blow my horn, got out and went inside. 
And who was there? 

Mr. Urban and Pat. 

Where was Miss, Pat, you mean Mrs. Cathey? 
Yes, sir. 

And where was she? 

Sitting on the side of the bed. [510] 

And where was Mr. Urban? 

Standing right at the corner of his bar out 


this side of the place as you go in. 


Q. 
A. 


And what did you and Mr. Urban then do? 
Well, Curly told me he says, I have called 


you out here. he said, I want to take Pat to the ] 
hospital. She refused to go. 


Q. 


And what did you do then? 
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A. I suggested to call Doctor Weston and I was 
told to leave the phone alone, that she said she 
would take care of her own beefs. 

Q. And did you have an opportunity to observe 
her at that time, Mr. Beasley? 

A. Well, I saw her sitting in there but it is a 
little dim. The light is rather dim as you go in one 
of those places and she was sitting on the bed. 

Q. And did you go into the bedroom? 

A. No, sir. 

Q. How far is the edge of the bed from the door? 

A. ‘Twelve to fifteen feet, I would guess, not 
over twelve, I think. 

Q. I mean from the door of the bedroom? 

A. Well, you see as you go in the place here is 
the door of the club. Here is an opening, little anti- 
room like where there is piano and nickelodeon set 
and right there is the [511] opening to her door 
where she was sleeping or where the bed was. 

Q. How far was it from the opening of that 
door where she was sleeping to the bed? 

A. From the door that opened into her bedroom? 

@. Yeah. 

A. I would say about two feet. Not over three 
hardly. 

Q@. And where was Mr. Urban then? 

A. Mr. Urban was at the corner of his bar. 

@. And what, if anything, did you do in regard 
to getting her to go to the hospital ? 

A. He asked her to go and I asked her to go and 
she refused. 
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Q. In what manner did she refuse ? 

A. She absolutely gave me the understanding 
that she wasn’t going to the hospital and not to call 
a doctor for her. 

Q. Would you state whether or not there was 
any fight with her in regard to forcing her to go? 

A. There was no cross words or anything. They 
seemed on good terms. 

Q. Now, and then do you know what, if any- 
thing, was done regarding calling a doctor? 

A. Didn’t eall a doctor there then. When she 
told me to leave the phone alone, not to call Doctor 
Weston, I left the phone alone. People’s business is 
their own business. I [512] taken Curly down town 
then to the Red Cross Drug Store, returned to the 
Alibi Club with him and if I am not mistaken I 
think he picked up something at the J & A. I don’t 
know what it was, on the way back. 

Q. The J & A, that is the store in South Fair- 
banks? 

A. Jim and Art’s store. Cleared that trip at, 
let’s see, 4:06 to 4:44, I believe it was, thirty-eight 
minutes. The ticket is over at the cab stand now. — 
They have got it ready to bring up here in case 
you wish it. 

Q. Did vou testify at the coroner’s inquest, Mr. 
Beasley ? A. Yes, sir. 

@. And was your testimony at that time mate- 
rially different than it is now? 

A. Practically the same as it is now. I wouldn’t 
say word for word, because it has been quite awhile. 
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Q. Do you know a cab driver named Jennings, 
Marvin Jennings ? 

A. Yes, sir, I knew the boy. 

@. You what? A. Yes, sir. 

Q. How long have you known him? 

A. I just know that he drove cab here during 
November, December and January if I am not mis- 
taken. 

Q. Do you know who he drove for? [513] 

A. Drove for Radio. 

Q. Do you know what he is domg at the present 
time ? A. Sir? 

Q. Do you know what he is doing at the present 
time ? 

A. I believe he is still driving cab, isn’t he? 

Q. I don’t know. A. Idon’t know myself. 

Q. Mr. Beasley, would you just state whether 
or not you have ever seen Beasley driving Miss 
Cathey in his eab prior to her death? 

A. If I have seen what? 

@. Jennines hauling Miss Cathey in his cab? 

A. I have seen them out together. [ haven't 
seen them driving around ina cab, but f have seen 
them out together talking in clubs. 

Q. Oh, they would be in a elub? 

A. Yes, sir. 

Q. Just talking? AS? Wes, sine 

Q. See them ever have drinks together? 

A. I wouldn’t say they had drinks together but 
I have seen them out in the clubs together. 
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Q. Do you remember what clubs you seen them 
in, Mr. Beasley ? 

A. I think it was the Carnival Club which has 
changed its [514] name now to Club Northland, the 
Plavers Club and if I am not mistaken the Bird- 
Jand. I am pretty sure it was Birdland. 

Q. You, from what you saw of Miss Cathey 
when you went to the Alibi Club on the 22nd of 
January, did you think that her appearance cause 
you to believe that she could put up a fight against 
vou and Mr. Urban in regard to going to the hos- 
pital ? 

A. Well, I couldn’t say that she would put up a 
fight. J will say this, that when somebody tells you 
they don’t want to call a doctor and they seem to 
know what they are talking about it is their busi- 
ness. It is not my business to mess in their affair. In 
fact, I don’t like to haul people when they have 
been in a beef. 

@. Now, Mr. Beasley, do you know from your 
own knowledge, not from hearsay, any particular 
reason that Mr. Beasley would have of hauling Pat 
Cathey around in his cab? A. Jam Beasley. 

Q. Or, no, Jennings, I meant Mr. Jennings? 

A. That he would what, sir? 

Q. Any particular reason that he would be haul- 
ine’ Pat Cathey around? 

Mr. Stevens: That calls for a conelusion of the 
witness and T object. 

The Court: -F wonder if it doesn’t assume some- 
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thing not in evidence. Has that been this witness’ 
testimony? [515] 

Mr. Stevens: No, he said he saw them out to- 
gether. 

The Court: Night clubs as T reeall. 

Oo (By Mr. Taylor): Do you know what Mr. 
Jennings’ common reputation is in the area in which 
he lives as to being a procurer for sporting women ? 

A. Well, I couldn’t swear to it, sir, but thev ean 
find out from their own source if they want to. 

Q. I ask you if you know in the area in which 
he lives, know his reputation there for being a pro- 
eurer ? A. Yes. 

Q@. And what is that reputation ? 

Mr. Stevens: Good or bad. 

Mr. Beasley: Sir? 

Mr. Stevens: Good or bad? 

Mr. Beasley: Bad. 

Go (By Mir Taylor): «Did youmeo back to Mb. 
Urban’s home after the 22nd, Mr. Beasley? 

A. Prior to her 

Q. To the Alibi Club? 

A. When I cleared the trip the 22nd at 4:44 it 
was after her death before T made another trip 
back there. 

(. You never had another trip ? 

A. No, sir. [516] 

Q. Did vou see Mr. Urban during that time? 

A. Isaw him down town, I believe once or twice. 
T’m not sure. I think in the past a couple of times. 

Q. Mr. Beasley, did you testify before the grand 
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jury in this case? A. Yes, sir. 
@. And did you testify substantially as to what 
you have testified today? 
A. Practically that is what I said today, six. 
Mr. Taylor: You may take the witness. 


Cross-Examination 
By Mr. Stevens: 


Q. As you went in the Alibi Club there is a little 
room off on your left, isn’t there? 

A. That’s right. 

Q. That is the place that has the nickleodeon, 
isn’t it? A. That’ ssagiite 

@. Place about ten-foot square ? 

A. Ten or twelve. 

Did you go in that room? 
Into there? 
Yeah. 

A. Well, vou see, as you go in there is no par- 
tition there. You are actually in the club. There is 
actually no partition. When you are in the club you 
are in that room. [517] See the doorway is right 
here as you walk in, here is the place where the 
nickelodeon sits and here is the corner of the bar. 

Q. The corner of the bar is on your right as vou 
go in? A. “Thavs might. 

Q@. And this was on your left? 

me That’stfeh. 

Q@. Did vou go in by the nickelodeon ? 

A. J didn’t walk over to the nickelodeon, no. 


QPo 
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Q. Did you walk over to the bar? 

A. Iam even with the bar when I walk in. 

Q. Did you step up to the bar? 

A. No, see, here is the room right here. Here 
is the bar. I stood there. 

@. You didn’t go in the room with the nickelo- 
deon ? A. No. 

Q. You didn’t go up to the door of the bed- 
room ? 

A. The room which the nickelodeon is in and 
the bar are one and the same actually, as far as the 
club 1s concerned. I stood in this space there and 
talked to him and talked to Curly there. 

@. Where was Curly when you were talking to 
him 2? 

A. Curly was standing over by the side of the 
bar in that little room. 

Did he stand by the bar? [518] 

The bar and the room are one and—— 

You don’t mean the bedroom? 

No, not the bedroom. 

You mean by the bar? 

That’s right. 

Did you go in by the door to Pat Cathey’s 
bedroom ? 

A. No, I didn’t go into Pat Cathey’s bedroom. 

Q. Was Curly in there when you were talking 
to him? 

A. No, Curly was standing out there and asked 
her if she wanted to go to the hospital. 

My. Stevens: That’s all. 


OPOPOPS 
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Redirect Examination 
By Mr. Taylor: 


Q. Isn’t it a fact, Mr. Beasley that Pat Cathey, 
or Cathey’s bedroom does not open into the bar 
room to where the, right where the bar is, does it? 

A. When you walk in the club the door goes 
straight in. Here is the bar like this right here. 
Right on your left is kind of an archway. Actually 
it is no arch, it is straight across, and the room ts 
there. They are one and all the barroom and the 
httle room where the nickelodeon is at, you might 
say one room and her little room is off to the side 
at the end of the room where the nickelodeon sets. 
You have to walk down the bar about four stools 
before you are by the place that would knock off 
vision there. [519] 

Q. So, if you was going from the bar into the 
bar, then you would walk down about four stools, 
vou would turn around that partition and—— 

A. If you were coming from the other end of 
the bar, opposite the door that vou entered the 
club in. 

Mr. Tavior: That’sall. 

Mr. Stevens: Thank vou, Mr. Beasley. Would 
the Court like to take a recess now before we re- 
sume with Mr. Urban? 

The Court: We haven’t been in session very 
long. 

Mr. Stevens: Well, we are prepared to go ahead. 

The Court: Very well, let’s proceed. 
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LEON D. URBAN 
the witness on the stand whose testimony was in- 
terrupted to hear the testimony of the witiess 
Beasley, resumed the stand for further cross-ex- 
amination : 


By Mr. Stevens: 


Q. Now, Mr. Urban, did you see Mrs. Cathey’s 
head just prior to the time she went to the hospital, 
during that week anytime? 

A. What do you mean? 

Q. Did you see it, did you have an opportunity 
to notice closely her head from the shoulders up? 
A. From the day she went to the hospital? 

Myr. Taylor: Just a moment, Mr. Urban, I thimk 
the [520] time should be established before you are 
required to answer that. 

The Court: If I heard right I thought he said 
the week before she went to the hospital, but re- 
phrase the question, Mr. Stevens. 

Q. (By Mr. Stevens): At any time during that 
period from the 22nd to the 31st of January, did 
you have an opportunity to examine her head from 
the shoulders up? 

Why certainly, talked to her every day. 

Did you see any bruises behind her ears? 
Yes. 

Do you know how she got those? 

No. 

Were those there when she came in? 

Yes. 

She didn’t get those when she fell off the 


— ee ee 


492 Leon D. Urban vs. 


(‘Testimony of Leon D. Urban.) 
bar stool? A. I don’t know for sure. 

Q. Isn’t that what you told the nurse, that she 
got them when she fell off the bar stool? 

A. I don’t know. 

@. Did you know she had one behind each ear? 

A. Through the week I did. I didn’t know how 
she got them. 

Q. Did you tell the little nurse she got that one 
behind the right ear by falling off the bar [521] 
stool? A. J didn’t know for sure. 

Q. Is that what vou told her? 

A. She asked me and I told them I don’t know. 
I am not a doctor. 

@. Now, did Miss Cathey fall off a bar stool 
once or twice during that week from the 22nd to 
the 31st? 

A. When she come home that morning she did. 
That 1s the only time she fell that I know of. 

@. She didn’t fall off any time later? 

ASSNo:; 

Q. Do you know a woman that is five feet tall, 
five-foot, three or four inches tall, weighs about a 
hundred thirty-five pounds, a brunette known by 
the name of Peggy? A. Not that I know of. 

Q. Did you ever tell Mr. Goodfellow that de- 
seription ? 

A. Not that kind of deseription at all. 

@. Did you tell him any description ? 

A. I told him there was a woman came in there, 
had an argument one time. That is all I said, I 
don’t even know. 
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Q. Did you tell him you had seen her? 

A. No. 

@. Did you tell him you would reevenize ber -- 
pardon me, what is your answer? 

A. I never told him anything about a wonrw. 
I told him she had a fight with a woman. [522] 

Q. Did you tell him that vou would recognize 
her? A. oNos 

Q. What was the reason you put Miss Cathey's 
name on your liquor license, Mr. Urban? 

A. Well, she had to have a job. She would be a 
vood bartender and good partner. 

Q. A woman is not allowed to be a bartender 
unless her name is on the liquor license, is it? 

A. Isold her half of it out there, license. 

@. Was half of the bar hers when she died ? 

A. Half of the license and what little was there. 
She had never paid anything. It was all on time. 

Q. Just exactly what was your relationship to 
Mrs. Cathey prior to her death? 

Mr. Taylor: Just a moment, we are going to 
object, vour Honor, incompetent, irrelevant and 
immaterial, has no bearmeg upon this ease. 

The Court: I think he may answer. 

Mr. Urban: Well, she was a partner. We went 
together. We went around together all the time. 
(By Mr. Stevens): Did you live together? 
Part of the time. 

Were you married ? Ae Noa f523i] 
Did you intend to get married? 
We had talked about it. 


> DOPOD 
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Q. Did you admit to Mr. Wirth that you had 
roughed her up a couple of times? 

A. Not in that way. I told him I had to get 
after her all the time to keep her sobev. 

Q. Now, on the night of the 21st she worked 
until about twelve o’clock, is that right? 

A. That’s right. 

Q@. And then she went down to the e¢lub, the 
Plavers Club, that right? 

A. Well, I don’t know where she went before 
she went there but she was at the Players Chub. 

Q. The next time you saw her she was at the 
Players Club? A. Yeah. 

Q. And you brought her home about four o’clock, 
sometime thereafter, is that right? 

A. She ealled me, told me she was at the 
Players Club. 

Q. What time was it when she went out in the 


morning ? A. What morning? 
@. The morning of the 22nd when she went out 
the door? A. Of the Alibi? | 
Q. Yeah. | 


A. Oh, around seven o’clock I guess, six-thirty. 

Q. About three hours went past then, is that [524] 
right ? 

A. 1 wouldn’t say for sure, something like that. 

Q. Were vou drinking all that time? 

A. Oh, we was talking. I think we cheeked the 
reeister together. [ was checking the register up. — 

Q. You had had considerable argument with her 
in order to get her home, is that right? 
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A. Not too much. 

Q. You stated she wanted to get out the other 
side of the cab when you started to leave the Players 
Club? 

A. She didn’t want to go home then, she wanted 
to stop again. 

Q. Pardon me, that was the other side of the 
cab when you started to leave the Players Club, is 
that mght ? A. She started to get out. 

Q. She wanted to get out on the way home, but 
when she wanted to leave at seven o’clock in the 
morning you had no objection at all ? 

A. No use arguing with her. I talked to her, 
tried to get her to stay. 

@. She was about half-drunk when vou walked 
into the Players Club that morning, isn’t that what 
vou said? 

A. Well, fair. | wouldn't say she was too drunk. 

Q. You let her leave about twelve o‘clock that 
night, didn’t you, to go out to the other bars? 

A. Well, she asked me to work for her for 
awhile so I [525] went ahead and worked for her. 

Q. But vou didn’t have any objection to her 
leaving ? 

A. Well, there was no use. She wanted to go 
some place. There wasn’t too much business. | went 
ahead and worked. 

Q. Did you you have any objection to her leay- 
ing, Mr. Urban? 

A. No, I had no objection to her going. She 
asked me earlier if she could go at twelve. 
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Q. You stated here this morning as a matter of 
fact there wasn’t much point in keeping your bar 
open that time of year? 

A. Well, sometimes a crowd come in, if you lose 
that crowd you get no more all night hardly. 

@. You state when she was half-drunk there 
was no use keeping her around anyway; you might 
as well get rid of her, let her go? 

A. Let her go home? 

Q. Leave the bar, wasn’t it, wasn’t that your 
testimony this morning when she was working for 
you, you might as well let her go to these other 
places? A. That’s right. 

Q. Is that what happened too that Friday night? 

A. No, she wanted to go. She made arrangements 
to go out earlier. She told me when I come in the 
bar she was going to go at twelve. 

Q. Were you open on Saturday? [526] 

A. No. 

Q. Well then, Mr. Urban, why did you insist so 
much on bringing her home that evening? 

A. Well, I didn’t want her to get out and get 
in trouble or get too drunk. 

@. Was she too drunk? 

A. No, you’d leave her all night, she is going 
to get drunk. 

@. You stated she had been out all night before, 
lye ‘tashie ? 

A. Yes, but I worried about her when she was 
out. 
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Q. Wasn’t it a fact you were jealous when she 
was out like that? A. No, I wasn’t jealous. 

@. You had no feelings about her at all? 

A. Well, I wasn’t married to her. You can’t 
have feelings about someone you are not married to. 

Q. You can’t be jealous of someone you are not 
married to? A. Well, not supposed to be. 

Q. That is not the question, were you? 

mw No: 

@. Did you know Mrs. Cathey before she came 
here? A. No. 

Q. Now, you ealled the doctor Saturday night 
on the 30th, [527] did you not; is that correct ? 

A. On the 30th, no. 

Q. I beg pardon, Saturday night was the 22nd, 
I’m sorry, you are right, the 22nd? A «Wes: 

@. And when he came there he told you there 
was nothing to worry about? 

A. No, he just looked her over, sewed her lip up. 

Q. Did he tell you to call him when she sobered 
up to see if she was all mght then? 
He said if she wasn’t getting along all right. 
Did he mention sober up? 
1 wouldn’t say for sure. 
Do you know? 
I don’t remember just what he did say. 
Wasn’t it a fact that he did tell you when 
she a up if she didn’t feel all right to eall 
him? 


TObOPOP 


My. Tavlor: Just a moment, we are going to 
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object. The question has already been asked and 
answered two or three times. 

The Court: He said he didn’t know. 

Q. (By Mr. Stevens): Did you call him the 
next day? A. No. 

Q. Did you call him Monday? 

A. No. [528] 

Q. Did you call him Tuesday? 

A. She didn’t want to call him. She was all 
right. She was O. K. 

Q. That is not the question. Did you eall him 
Tuesday ? 

A. The day I called him was either Tuesday or 
Wednesday for the pills. I don’t know what day 
it was for sure. 

@. You sure it wasn’t Sunday you ealled him 
for the pills? A. TI won’t say for sure. 

Q. Didn’t you just state here this morning that 
she was all right Sunday when she got up? 

A. She was all right, yes. 

Q. And she was getting along fine? 

Mr. Taylor: Just a moment, your Honor, going 
to object unless he states what Sunday. It was a 
Sunday she went to the hospital. 

The Court: Well, | think the witness knows, but 
vou ean make it more definite, M1. Stevens, in view 
of the objection. 

Q. (By Mr. Stevens): Sunday the 23rd, was 
she feeling all right? A. Wiese 

Q. Did you have to eall the doctor that day? 

A. Well, the day I called the doctor was for the 
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sleeping pills and she never did use any of them 
up. I don’t know just [529] what day that was. 

Q. She never did what? 

A. She never did take any of them sleeping pills 
after that. 

Q. Ithought you said when you went to the base 
she got into the bottle? 

A. He left four. I don’t know what day I called. 

Q. Did she get into the bottle and take some? 

A. She had some out and one laying on the 
dresser in the other room. 

What day was that? 

That was either Tuesday or Wednesday. 
Were you out at Ladd Base that day? 

Yes. 

Was that the date you got the pills? 

I don’t know what day I got them. 

That is what I am trying to ask you. You 
said here this morning you got them on Wednesday. 

A. I never said for sure. I said Tuesday or 
Wednesday. 

Q@. Do you know Mr. Wonderly? 

A. Yes, sir. 

Q. Was he in the Club Alibi between the 22nd 
and the 31st of January ? 

A. He might have been in on Friday o1 Satur- 
day night. He has a key. I don’t know for sure. He 
is the auctioneer there, [530] sale building, has the 
key for the toilets on the inside of the bar. 

Q. How about Mr. Kirkpatrick, was he at the 
bar during that same period? 


OFrOrore 
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A. I believe he was out on Saturday evening. 

Q. And during the time that those two people 
were there, was Pat in the bedroom? 

A. Yes. 

Q. Was she groaning and moaning when they 
were there? 

A. I never did hear her groan and moan. 

Q@. Not any time during that week? 

A. No. She might have called for me or some- 
thing, but she was groaning and moaning. 

Q. You know Pat Surber? 

A. I might know him. I don’t know him by 
that name. 

Q. It is a woman, the hat check girl at the 
Players Club. 

A. When did she get to be a hat check eit! 
down there. I never saw a hat cheek girl down there 
any time I have been there. 

Q. Did vou have to quiet down Miss Cathev at 
all as you drove down from the Players Club to the 
Alibi Club on the 22nd in Mr. Jennings’ car? 

A. Not that I know of. 

@. You said you had some words this morning, 
eethay migliiy? (a1 

A. Qh, just average, wanted to get out. I might 
have scolded her, got after her, too. 

Q. Did you say anything to her about sitting 
with the GI’s at the bar? 

A. J never saw no GI’s at the bar. 

Q. Did you say anything to her about sitting 
with some other men at the bar? 
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A. T said something about she should come and 
sit with me when I buy a drink, at least say thanks 
Q. You did say that? A. JI think I did. 

Q. Did you cuff her then? 

A. I never cuffed her. 

Q. Did you just slap her then? 

A. I never slapped her. 

Q. Then when Mr. DeWalt asked you what had 
happened to this woman vou told him she had been 
in a fight with another woman, is that correct, on 
the night of the 30th of January, when you talked 
to Mr. DeWalt? 

A. JT answered that question onee. 

Q. IJ would like to have you answer it again. 

Mr. Taylor: We object, your Honor, already 
been asked and answered. 

The Court: It is repetitious but I am going te 
permit it in view of the broken testimony, in view 
of the [532] fact that his testimony was broken 
by the other witness. 

My. Stevens: I don’t think the ground of repeti- 
tion is a good ground for ohjection on cross-ex- 
amination anyway, your Honor. 

The Court: I think it is Mr. Stevens. It conld 
go on forever if it weren’t. 

Q. (By My. Stevens): Is that what you told 


Mr. DeWalt? A. What’s that. 
Q. That some other, that a woman had beaten 
her up? 


A. Do I have to answer that question? 
The Court: Yes. 
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Mr. Urban: Well, I told him she had a fight 
with a couple of women, a woman and she had been 
in a deal, that’s all IT told him. 

Q@. (By Mr. Stevens): Then when Mr. Good- 
fellow asked you, did you tell him the same thing? 

A. Yes. 

Q. And that was, both of those times were prior 
to her death, is that correct? 

A. That was before she died. 

@. Now, after she died did you talk to Mr. 
Goodfellow again? A. For a second. [533] 

@. The same night? 

Mr. Taylor: Just a moment, Curly. I am going to 
object, your Honor. That has been gone tnto 
thoroughly by the District Attorney and it looks 
to me like it is just unduly tiring the jury and I 
know it is tiring me. 

The Court: He may answer. 

Mr. Urban: Talked to him at the police station. 

Q. (By Mr. Stevens): Talked to him at the 
hospital before you went to the police station, didn’t 
vou? 

A. I told you I did. That was before she died. 

Q. Talk to him after she died up there? 

A. Not at the hospital. 

Q. It was Mr. Byrom you talked to after she 
died, is that correct? A. Weahs 

Q. Did you tell him the same story? 

A. J just told him she had a fight with seme 
woman. 


Uiuted States of America 503 


(Testimony of Leon D. Urban.) 
That was after she died? 
That is what I told him. 
That is right, that was after she died? 
Yes. 
Then at the police station you saw Mr. Wirth 
a. Mr. Goodfellow ? A. Yes. 

Mr. Taylor: If the Court please, could we have 
a [5384] recess now? 

The Court: Yes, we have been in session 


LO POPS 


Mr. Taylor: I would like to call another witness 
out of turn. I have got to get her on this afternoon. 
She is going to the hospital tomorrow. 

The Court: Well, the Court doesn’t like to inter- 
fere with the government’s cross-examination of the 
defendant. Upon a proper showing 


Mr. Taylor: The only showing T can make, vour 
Honor, is this lady will not be available tomorrow. 
She is expecting to have an operation. She has been 
putting it off because she will be called in this trial, 
elderly lady, not very well. 

Mr. Stevens: No objection, your Honor. 

The Court: She is going to be hospitalized to- 
morrow for surgery? Members of the jurv, once 
more I admonish you not to discuss this case with 
anyone; do not permit anyone to discuss it with 
you; do not listen to any conversation concerning 
the subject of this trial; do not form or express 
any opinion until the ease in finally submitted { 
you. We will recess until 4:30. 

The Clerk: Court is at recess until 4:30. 
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(Thereupon, at 4:20 p.m., the Court took a 
recess until 4:30 p.m., at which time it recon- 
vened and the trial of this cause was [535] re- 
sumed. ) 


The Clerk: Court is reconvened. 

Mr. Taylor: We will stipwlate that all members 
of the Jury are present, your Honor. 

Mr. Stevens: We will stipulate that all the 
jurors are present, your Honor. 

The Court: The defendant, I don’t believe, I 
don’t see him. Before proceeding with this wit- 
ness’ testimony, let the record show the presence 
of the defendant and his counsel and will the parties 
stipulate that all members of the jury are present ? 

My. Taylor: The defendant so stipulates. 

The Court: And if that stipulation was over- 
looked at the last recess will you so stipulate? 

Mr. Taylor: Yes, your Honor. 

Mr. Stevens: Yes, your Honor. 

The Court: Very well. 

Mr. Taylor: Proceed? 

The Court: Proceed, ves, Mr. Taylor. 


gr 
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MARIAN R. HETHERINGTON 
a witness called in behalf of the defendant, was duly 
sworn and testified as follows: 


Direct Examination 

By Mr. Taylor: 
Will you state your name, please? 
My name is Marian R. Hetherington. 
Where do you reside? [536] 
At quarters 4366, Apartment 8, Ladd Field. 
And how long have you lived in Alaska? 
Approximately three years this time. 
And where has that residence been during ? 
Well, I lived at 212 Cowles Street with 
Martin and Lil Knuppe for fourteen months. I 
lived on Cushman Street a few months and then 
until we got quarters on Ladd. 

Q. I take it you are married then? 

A. Yes, sir, I am. 

@. And your husband working for the govern- 
ment at Ladd? 

A. My husband is a service man, yes, sir. 

@. Now, are you employed? 

m Yes, sir, | am 

(). And where are you employed ? 

A. I am employed at the War Surplus Store, 
649 Third. 
And who is the owner of that store? 
Leon Urban. 
And how long have you been employed there ? 
Since last October. 
Last October? A. Yes, sir. 


POPrOPOPS 
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Q@. And do you know if Mr. Urban has any 
other businesses ? 

A. Yes, sir, he does. He has the Alibi Club and 
an auction place at 23rd and Cushman. 

Q. And what particular type of goods does he 
handle, Mrs. [537] Hetherington ? 

A. In which place? 

Q. In all the places? 

A. All of them. Well, pardon me, in the War 
Surplus store we have war surplus and some second 
hand items. Particularly men’s working elothes, 
primarily the bulk of the merchandise. 

Q. I take it then, Mrs. Hetherington, that vou 
are acquainted with Mr. Urban? 

A. Yes, sir, I certainly am. 

Q. Did you know Pat Cathey during her life- 
time ? 

A. Yes, sir, I knew her very shghtly however. 

Q. And when did you become acquainted with 
her ? 

A. Mr. Urban brought her in the store and in- 
troduced her to me as Pat the latter part of No- 
vember, about the 18th or somewhere along in there. 
I don’t know the exact date. 

Q@. And did vou ever have any association with 
Pat Cathey after that? A. Qh, yes. 

Q. What was the nature of the association ? 

A. She used to come in the store quite, every 
few days and either wait around there for awhile 
to get her hair fixed or on her way to get a steam 
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bath or shopping and leave bundles there to pick 
up later. 

Q. And during the other times when she wasn’t 
making a [538] social call, would you state whether 
or not you had telephonic communication ? 

A. Oh, I have called out there numerous times. 
People come in making inquiries. They perhaps 
wanted a piece of used furniture or numerous things 
and a lot of those people have no transportation 
so consequently I would call out there to ascertain, 
see if they had it available out there for them, to 
save them a long walk. 

Q. Did you ever have any social contacts with 
Miss Cathey ? A. Yes. 

Q. What was the nature of those contacts? 

A. Well, I didn’t know Pat Cathey, I didn’t 
know anything about her. Everytime I saw her 
she was under the influence of, and during the 
Thanksgiving holidays why Don Dickey and nu- 
merous people around town trying, we were all 
trying to give the service men a dinner go I in- 
vited her and Mr. Urban over for Thanksgiving 
dinner. I had a twenty-pound turkey and I thought 
well, they had no place to have home-cooked dinner. 
I had them over there for Thanksgiving dinner. 

Q. Now, calling your attention to the period be- 
tween the 22nd day of January, 1955, and the 30, 
dist, day of January, 1955, would you state whether 
you had any telephone conversation with Mys. 
Cathey during those, that period? 

m wes, sir, 1 did. [539] 


508 Leon D. Urban vs. 


(Testimony of Marian R. Hetherington.) 

Q. And how many times did you talk to her? 

A. Well, I don’t think over twice. 

Q. And I am not interested in what she said, but 
T was interested in her tone of voice and would 
you state just what her tone of voice denoted to 
vou? 

A. Well, it primarily it sounded like she had 
“ther laryngitis or sinus or very. very bad cold. 
It was very husky. 

Q. J think you had about two conversations ? 

A. Well. I called to get Mr. Urban on the phone. 
T never talked to her very long because she knew 
nothing ahout our business whatsoever. 

Q. But you 

A. She answered and would call Mr. Urban to 
the telephone, yes. 

Q. And did, when you called there was it usually 
Pat Cathey that answered the phone during that 


period from the 22nd? 

A. Oh, well, numeroues times Curly would an- 
swer, either that or Pat or maybe sometimes Mr. 
Wonderly that runs the auction place out there, 
he would pick up the phone. 

Q. Mr. Wonderly, he is the auctioneer, is he not? 

A. Yes, sir. 

Q. He has been an auctioneer for quite a long 
time. And did you ever learn that Miss Cathey had 
been injured? [540] 

A. Why, IT didn’t know that she had been in- 
jured until the day that she expired. 
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Q@. And about how long was it before the 31st 
of January that you had your last talk with her? 

A. Oh, it was right, right after Christmas. [ 
couldn’t tell you the exact date, sir, to save my 
hfe I couldn’t. 

Q. No, I mean between the 22nd of January and 
the 29th of January, 755? 

A. Oh, January. Oh, I probably saw her once 
maybe. Not over that I’m sure. 

Q. And how close to the 31st of January would 
that be? 

A. Oh, sir, I couldn’t tell you definitely. 

Q. Pretty hard for you to remember ? 

A. Yes, because I had no reason to fix a date in 
my mind. 

Q. Mrs. Hetherington, have you ever had the 
opportunity since you have known both Mr. Urban 
and Miss Cathey to observe Mr. Urban’s attitude 
toward Miss Cathey, just answer that ves or no? 

A. Well, Mr. Urban in my estimation has al- 
ways been very nice to her and very courteous to 
her and she always was grateful for everything he 
had done for her. She always spoke very highly of 
him, that he was very good to her. 

Q. Did you know Miss Cathey’s condition when 
Mr. Urban took her into the 

A. Only what Miss Cathey told me, that, Pat 
said she [541] didn’t have any money or didn't 
even have a pair of shoes on her feet when she 


asked Mr. Urban to give her a job. I couldn’t prove 
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it. That is all she told me. That is what she told me. 
I don’t know. 

Q. And just, did you ever, any question of mar- 
riage between the two parties? 

A. Well, frankly, I do know that he thought an 
awful lot of her and wouldn’t have surprised me had 
he come in and told me. He used to tell me all the 
time, I’m going to get married again. I never did 
take him serious because I thought he is old enough 
to know what he wanted to do. 

My. Tavlor: You may take the witness. 


Cross-Examination 
Bv Mr. Stevens: 


Q. You stated you didn’t know until the day 
Miss Cathey died that she had been injured? 

A. No, sir, I did not. 

Q. Whom did you find that out from? 

A. Curly, when he came from the, apparently 
the hospital or some place after I opened the store 
that morning. 

Q. And where was it, over at the store? 

A. Yes, he came in in the morning. 

Q. That was the morning after? 

A. The same morning that she expired, either 
the night before or whenever she expired. I don’t 
know when she expired. [542] 

Q. Have you ever been a nurse, Mrs. Hethering- 
ton? 

A. Yes, | was a nurse for the government. 
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Q. Did any part of your conversation that dav 
pertain to the bruises that Miss Cathey had? 

A. Well, Mr. Urban came into the store and 
he looked very, as if he hadn’t had any sleep for 
a terrificly long time, unshaven and what have you. 
First thing I said, Mr. Urban—pardon me, put 
prior to that he had been in the store, I think only 
once during that week and stated that he and Pat 
both had a terrific case of flu. And | said she 
sounded like she was ready for the hospital. He said, 
“She won’t ¢o to the hospital, the doctor has given 
her a shot.’’ So when he came in the store that 
mominge, | said, ‘Hows Pat?’” Hesmd, ‘Oh, she 
is dead.”’ I said, “*Cut out the jokes now, how is 
Pat?’’ He said. ‘‘T’m not joking, she died this morn- 
ing.’”’ I said, ‘‘Died this morning, where?” and he 
said, ‘‘In the hospital.’’ And [ said, ‘‘I didn’t real- 
ize her cold was that bad. Shouldn’t she have gone to 
the hospital befere?’’ He said she wouldn't go be- 
cause she knew it would cost money and “we didu't 
have too much money.’’ And he said, well, [ said, 
“Fxactly what happened?’” and then he told me 
she had gone out to some club or somethine. He 
said, Probably it was his fault, he shouldn’t have 
let her go out of the club, the building and come 
back and she had been beaten up and had a cut on 
her lip and the doctor had sewn it up and given 
her a shot and said she would be all right, and I 
said, ‘‘Well, you didn’t get drunk and hit her, did 

: you ?”’ [543] He said, ‘‘No.’’ He said, ‘‘I might have 
: cuffed her around a little bit onee in awhile when 
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she had had» too much towdrink.”’ Hessen 
wouldn’t hurt her,’’? which he was alwavs awfully 
good to her. He said, ‘‘T thought an awful lot of that 
eirl.’’ I said, “‘I know you did, Curly.’’ Dg 
realize, it was such a shock. 

@. Did any conversation concerning the ring 
he had on? 

A. He said, ‘‘I might have cuffed her around a 
little bit. I wonder 1f my ring hurt her.’’ I said, 
‘Oh, well, in my nursing career a person could 
ascertain whether a person was hit with an instru- 
ment or with a fist.’’ He said, ‘I never hurt hex 
im my life.’ IT said, ‘‘I knoweyow haven ’t,9@amgigas 


That is all that was said. He was very, very 
@. Do vou know Betty Harris? A. Yes. 
@. Have vou seen Mr. Urban recently concern- 

ing Betty Harris? 

A. Oh, ves, he was in the store. He wanted to 
know if Bettv was going out to my house, stay there 
room and board out there for awhile, and I said she 
lived so far out and he said she was trying to get 
her citizenship papers and wouldn’t go too good 
if she was known, I mean in getting her citizenship 
papers if it would come out that she was associated 
with a character, a prostitue like Pat. [545] 

Q@. When was that that he saw vou? 

A. Oh, that was three or four days ago, 1 euess 

Q. The 20th of this month? 

A. Well. what is today? Just three or four, some 
tint, ier TA \ceae Og alll: 
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Q. Did he ask you to take Betty Harris out to 
Ladd Field? 

A. Yes. He said, ‘‘I want you to take Betty out 
to your house for a couple of weeks.’’ I said, ‘‘T 
ean’t take boarders and roomers out there.’’ I have 
to cope with the post laws and rules and regulations. 
He seemed to be interested in Betty getting her 
citizenship papers and wanted nothing to be thrown 
in there to keep her from getting there. 

Q. You going to the hospital tomorrow? 

A. Yes, I have an appointment at one-thirty. I 
will be there aproximately an hour. 

@. You going to have surgery tomorrow ? 

A. No, sir, not for approximately a couple of 
weeks anyway. 

Q. How long have you worked for Mr. Urban? 

A. Since last October, October the 4th. I do 
know, maybe I am out of order. If I am, will you 
stop me. I do know that he bought her winter 
clothing and all. The kid didn’t have anything. 
Matter of fact is I volunteered on my own to buy 
her proper clothes for burial. She didn’t even own 
a dress. 

Q. You bought those, didn’t you? 

A. Out of my own pocket, yes. [545] 

Mr. Stevens: Your witness, Mr. Tavlor. 
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Redirect Examination 
By Myr. Taylor: 


@. You say you bought the burial clothes? 

A. Yes, sir, I did. I volunteered. He didn’t ask 
me, nobody asked me. 

Q. Mr. Urban request that? 

A. No, I volunteered. I come out and said, 
‘*Curly, does she have anything decent to be buried 
in.’’ He said some slacks and sweaters. I said, “‘T 
will buy the dress.’’ He said you take twenty dol- 
lars out of your till and buy some flowers so [ 
bought the proper apparel for her to be sent back 
home in. 

Q. Oh, yeah, Mrs. Hetherington, in talking with 
me, you had talk with me a few days ago about this, 
did you not? 

A. When I was in your office, ves. 

Q. You told me you expected to go to surgery ? 

A. Well, they had postponed it. Thev said they 
would have to postpone it for, I’m not ready for 
surgery as yet. 

Q. When you told me you was going to the hos- 
pital tomorrow, not for surgery ? 

A. No, not for surgery. 

Q. I believe you told me you would not be avail- 
able? 

A. JI said I definitely had to keep that appoint- 
ment because they had some consulting doctors in 
from Anchorage on [546] my ease. Therefore, I 
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have to be there at one o’clock. I don’t think it will 
take over an hour though. 

Mr. Taylor: That’s all. 

Mrs. Hetherington: May I leave the premises 
now, sir? 

Mr. Taylor: Yes, I have no objection, Mrs. 
Hetherington. 

Mr. Stevens: Thank you, Mrs. Hetherington. Oh, 
just one more question, Mrs. Hetherington. 


Reeross-Examination 
By Mr. Stevens: 


Q@. Did Mr. Urban tell you why he wanted to 
tell you to take Betty Harris out to your place? 

A. Well, no, primarily he seemed her, wanted 
her taken care of. I don’t know whether he didn’t 
want her in the court or what the dickens he wanted. 

Q. Did he tell you he did not want her to tes- 
tify ? 

A. No, he stated he was afraid for her to tes- 
tify because she tried to get her citizenship papers, 
it may go against her case by her associating with 
a prostitute. 

My. Stevens: Thank you. 


(Witness excused.) 
The Court: Will counsel please approach the 
bench? 
(Thereupon, the attorneys approached the 


bench and the following proceedings were had 
out of the hearing of the jury:) [547] 
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The Court: This matter doesn’t pertain to the 
merits of the case. Here is a note to one of the 
jurors there is a forest fire across from your house, 
across the line near Creamers. Someone telephoned 
that. 

Mr. Stevens: Why don’t we take the recess now ? 
It is only twelve minutes. That would be perfectly 
all right with me. 

The Court: Very well. 


(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury :) 


The Court: Members of the jury, I don’t think 
there is anv emergency but we have reached nearly 
five o’clock. There is a message for one of the 
jurors. We will recess until ten o’clock but I wish to 
again admonish vou not to discuss this matter with 
anyone; do not. permit anyone to discuss it with 
you; do not listen to any conversation concerning 
the subject of this trial; and do not form or ex- 
press any opinion until the case is finally submitted 
to you. 

Mr. Stevens: In view of Mr. Tavlor’s objec- 
tions, we would like to withdraw Government’s 
Identification 20. 

The Court: It may be withdrawn. You folks ave 
excused until ten o’clock tomorrow morning. 

The Clerk: Court is adjourned until ten o’eloek 
tomorrow morning. 


(Thereupon, at 4:50 p.m., the trial of this 
cause was adjourned until May 24, 1955, at 
10:00 a.m.) [548] 
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Be It Remembered, that upon the 24th day of 
May, 1955, at the hour of 10:00 o’clock a.m., the 
trial of this cause was resumed, the plaintiff and 
the defendant both represented by counsel, the 
Honorable Vernon D. Forbes, District Judge, pre- 
siding. 

The Court: Let the record show the presence 
of Mr. Urban, the defendant, and Mv. Stevens. 
Mr. Miller, do you wish to wait for Mr. Taylor? 

Mr. Miller: Tf the Court please, he was aronnd 
in the Clerk’s office when T left. He had a subpoena. 

The Court: Well, we might proceed with the 
polling of the jury. 

Mr. Miller: Yes, sir. 

(Thereupon, the Clerk of Court proceeded to 
eall the roll of the jury.) 


The Clerk: They are all present, your Honor. 

The Court: Very well. Defendant ready to pro- 
ceed ? 

Mr. Miller: The defendant is ready, your Honor. 

The Court: The government is ready? 

Mr. Stevens: The government is ready, vour 
Honor. 

The Court: You may proceed. 
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LEON D. URBAN 
the witness on the stand whose testimony was inter- 
rupted to hear the testimony of the witness Hether- 
ington, resumed the stand for further cross-ex- 
amination: [549] 


By Mr. Stevens: 


@. Mr. Urban, following the time that Mrs. 
Cathev left the Alibi Club on the 30th of January, 
who stayed in that room that she had been in? 

A. What do you mean who stayed in there? 
Lived there? 

@. Did you stay in 1t? A. Yes. 

Q. At night? A. Yes. 

Q. Was there anyone else Jiving there during 
that time, following that day? 

A. Nobody lived there, no. 

Q. Did you keep the door locked when vou 
weren't there ? 

A. I always have a snap or a lock on it espe- 
eilally if I have papers back there on the sale, al- 
wavs figured the sale up there. 

Q. When you weren’t there, did you keep the 
door closed and locked? A. Yes. 

Q. Was the door of the club locked when vou 
weren't there? 

A. JI always keep the door of the elub loeked 
when J am not there unless there is a bartender. 

Q. Between the 31st of January and the 26th 
dav of February when the groun of officers came 
down there, was there [550] anvone living in there 
besides vou in that room? A. No 
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Q. Do you know whether any person had a fight 
in there after Mrs. Cathey left? 

A. Well, there was no fight in there that I know 
Om 

Q. Was there anyone else in there besides you? 

A. No. The bartender lived there while I was 
in jail, but I mean when I was 

Q. That was after the 26th day of February, is 
that right ? 

A. Well, he lived there all the time while I was 


arrested and in jail. 


Q. But it was after you were arrested, was it 
not? 

A. Yes, sir, anybody lived there, yes, sir. 

Q. Now then, after the 22nd day of January 
and between that day and the 26th day of February 
of this vear, did vou ever look around in that room? 

A. Same as it always was. 

Q. Did you ever notice the walls of that room? 

A. I never did look at it. 

Q. Did you take Mrs. Cathey’s things out of 
the drawer when they went out of the drawers there, 
the chest of drawers when they were sent down to 
her home? 

A. Mrs. Hathaway, the lady that testified here 
yesterday, [551] Marian, I can’t pronounce her 
name, she is the one. 

Q. Mrs. Hetherimeton ? 

A. Hetherington. She helped put them away. 

@. Did you help? A. Yes. 

Q. Did you put your own things into that drawer 
after her things were taken out? 
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A. Some of my dirty clothes have been in if, 
bartenders clothes have been in it. 

Q. Did vou put your clothes in the chest of 
drawers that was at the foot of the bed? 

A. I have always used that one for mine. 

@. You have always used that one for your 
chest of drawers? A. Yes. 

Q. That is a three-drawer chest of drawers, is 
that correct ? 

A. Well, in the last three or four months I 
have probably had fifteen of them in there. I haven’t 
even got any of them now in there. Got one out in 
the other building. 

Q. The one that was there on the 26th day of 
February, was that the one in there when Mrs. 
Cathey was there? 

A. I think I bought it last winter some time. 1 
bought it on a sale. [552] 

@. Did vou ever look in the second drawer of 
that chest of drawers? 

A. Never paid any attention if I did. 

Q. Were you there when we looked into it? 

A. No. 

Q. Well, if there was some blood in that drawer, 
do you know how it got there? 

Mr. Tavlor: Just a moment, vour Honor. We are 
going to object to the question on the grounds that 
2 26th day of February, your Honor, would be a 
little bit late. 

The Court: TI think he may inquire. 

Mr. Taylor: No foundation laid for any senrel 
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or inspection of his, of that man’s room on the 
26th day of February. 

The Court: He is merely inquiring of this wit- 
ness, however. I think he may answer if he knows. 

Mr. Urban: I think Mr. Taylor looked the other 
night out there. 

Q. (By Mr. Stevens): My question was, if 
there was some blood in there on the 26th day of 
February in the second drawer of that chest of 
drawers, would you know how it got there? 

A. No, I wouldn’t. 

@. And do you have that [553 | 

Mr. Taylor: Your Honor, I am going to object 


to this line of questioning. There is no testimony 
in this case as to any blood in any drawers in that 
place or as to whether, they haven’t showed whether 
the drawers that was in there at the time of, that 
Mrs. Cathey died was in there on the 26th day of 
February. 

The Court: Sustained at this time. 

Mr. Taylor: The objection came after the an- 
swer, your Honor. Ask that the answer be stricken. 

The Court: Let’s have the question and answer. 


(Thereupon, the reporter read the question.) 


The Court: Sustained. Proceed. 

Mr. Stevens: Your Honor, I am a little at loss to 
understand what was sustained. I mean—— 

The Court: Mr. Taylor is objecting to further 
questioning concerning blood as I understand his 
objection. 
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Mr. Taylor: Upon the grounds that there is no 
testimony has ever been given, your Honor, in the 
case so far as to any blood in that room, so it would 
be improper cross-examination. 

Q. (By Mr. Stevens): Mr. Urban, this is Gov- 
ernment’s Identification 19, you have examined that 
previously ? 

A. This is the chest of drawers she used. 

Q. The question, Mr. Urban, have you examined 
this previously ? [554] 

A. J saw it the other day. I never paid any 
attention to it. 

Q. You examined it when you were sitting at 
the table with Mr. Taylor, didn’t you? 

A. Just looked at it. 

Q. Would you care to look it over now, please? 

A. It don’t look much like the room. This here 
is the chest of drawers that she always used for 
herself. 

Mr. Taylor: Don’t testify to that. Just say what 
it as; 

Mr. Urban: That is partly of the drawing of 
the room. 

Q. (By Mr. Stevens): Is there any significant 
error in that drawing? 

A. Well, it ain’t drawed out like the room should 
be at all. Corner there for the toilet. It could be 
any kind of a drawing. 

Q. Does it show the location of the bed in the 
room ? A. That's nght. 
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Q. Is that the approximate size of the room? 

A. About seven feet by a little over nine feet. 
Something like that, yes. 

Q. That is the approximate size of the bed? 

A. Well, it is a regular roll-a-way bed. Regular 
double roll-a-way bed. I wouldn’t say the size. 

Q. And this, item ‘‘A,’’ was there a night stand 
in there [555] behind the door? A. Yes. 

Q. And there was a chest of drawers to the left 
right. inside the door as you came in? 

A. Yes. 

@. And another set of drawers at the foot of the 
bed ? A. Yes. 

@. And you have a closet at the left end of 
the room as you enter? A. Yes. 

@. The only significant difference then is this 


square at the upper-most portion that 1s part 

Mr. Taylor: If the Court please, I am going to 
object to any further cross-examination about this 
until the proper foundation has been laid to be in- 
troduced in evidence. It is certainly not an exhibit 
now. 

The Court: I think that counsel is attempting to 
do that. He may proceed. 

Mr. Taylor: It is improper cross-examination, 
your Honor. They attempted to get it in the other 
day. It was refused. 

The Court: Overruled. 

@. (By Mr. Stevens): Now, is there a mirror 
right over the chest of drawers that is right inside 
the door to the left in that bedroom? [556] 
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A. Yes. 
@. And are you familiar with that general area 
of the room? A. Yes. 


@. Prior to the time that the officers came there, 
did you notice any spots on that wall by the mirror? 

A. I never noticed any. 

@. Do you know whether there were any? 

A. I never saw any. 

Q. And the wall that was up to the head of the 
bed, faced up against the wall, is that right, head 
of the bed was to the right as you went in the door? 

A. Yes. 

Q. And there was a little light up above that 
bed, is that correct? A. Yes. 

Q@. Were you familar with that light during 
that period of time between the 22nd of January 
and the 26th of February ? 

Mr. Taylor: Just a moment, your Honor. I am 
going to object to the, to any further questioning 
along this line, incompetent, irrelevant, immaterial. 
The proper foundation has not been laid. It is im- 
proper cross-examination, as it has not been gone 
into on direct examination, vour Honor; there has 
been no testimony by the government as to the mat- 
ters, that they are now seeking to elicit from this wit- 
ness and I am going to advise the witness. this 
witness not to answer. If they are attempting to 
ineriminate himself, your Honor, we, which they are 
trying to do, I am going to advise him not to answer 
the questions. 
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The Court: The objection is overruled. He may 
answer. 

Mr. Taylor: I am going to advise vou, Mr. Ur- 
ban, that if you feel that the answer tends to in- 
criminate you that you don’t have to answer. 

Mz. Stevens: Respectfully, your Honor, I 1on’t 
believe there is such an objection. When the de- 
fendant takes the stand in a criminal case he waives 
his privilege against self-inerimination. 

_ The Court: The court has ruled and My. Taylor 
is merely informing him. 

Mr. Urban: Can I just say one thing? That room 
I used for a storeroom when I bought the place out 
there. The paper is still on it, the same, never been 
changed outside of black paint putting on the glass. 
I bought that place two years ago in April, or in 
November and the room was used for a storeroom. 
I don’t know what is on the wall. I never saw no 
blood on the wall or anything like that. We can go 
out and look at it. We will take the jury out. There 
has never been a thing touched. It has never been 
painted and as far as chest of drawers, I have prob- 
ably owned in the last vear five hundred chest of 
drawers and I sold one out of there the other day, 
I put another one in. Somebody wants a chest of 
drawers, I had a little desk I kept the desk in there 
part of the time. Sometimes I have it out in the 
other building. At the present time I have a desk in 
there. IT put in in there two weeks ago, a week ago 
last night I put it on the auction sale. If there is 
blood in the drawers of that I never ever looked in 
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it. I don’t think there is any clothes. I Just bought 
it on sale. That is the same way I got ahold of those 
other two chests of drawers, the same way as the 
mirror. I got it on the sale. I can show you Oneiie 
books. 

Q. (By Mr. Stevens): Did you ever turn on 
that light between the 22nd day of January and 
the 26th day of February of this year? 

A. I imagine. 

Q. That is the light above the head of the bed? 

A. That’s right. 

Q. You never noticed anything on the wall? 

A. Never paid any attention. 

Q. Did you see anything on the wall before that 
time? 

Mr. Taylor: Just a moment, don’t answer that 
question. I am going to object. your Honor, to the 
foim of the question as it presumes that he had seen 
blood later where the answer has been no. Don’t 
answer the question. 

The Court: It is clear that he says he did not 
see [559] the, anything there during that date. Now, 
he is asking the questions, whether he noticed any- 
thing there before the date. I don’t think it imphes 
that he didn’t see it after. He may answer. 

Mr. Urban: Not that I ever saw, never even 
looked. 

Q. (By Mr. Stevens): That is before the 22nd 
of January you never saw anything there before 
then, did you? 

A. I never saw it afterwards or before. 
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Q. Now, you stated, did you not, that Mr. Jen- 
nings had been personally acquainted with Miss 
Cathey ? 

A. Well, I know different times she called for 
number twenty cab. 

Q. Did you see Mr. Jennings with Miss Cathey 
at any time? 

A. He was in the bar a few times. T don’t know 
him personally. 

Q. But did you see him with her? 

A. I saw him come pick her up. 

Q. And did you see him out at any other place? 

A. Not that I recollect. As far as cab drivers 
talking to people when T am at the bar. 

Q. Never mind what the cab drivers said, Mr. 
Urban. Did you see Mr. Jennings with Miss Cathey 
at any other place, at any other time other than 
in vour bar? A. Not that T remember. [560] 

Q. You had seen Mi. Jennings in your place? 

A. Yes. 

Q. And did Miss Cathey say hello to Mr. Jen- 
nings when vou got into his cab that night on the 


22nd? A. I don’t remember. 
Q. It was the morning, rather. Did she recognize 
him at all? A. Iwon’t say. I don't know. 


Q. Did you recognize him? 

A. Inever paid any attention to who was drivine 
the cab. 

Q. Did you ever ask Mrs. Cathey who had ad- 
ministered this beating ? 

A. I asked her different times. 
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Q. When was the first time? 

A. When she come home. 

@. Was that the time she told you about the 
woman ? 

A. That is when she told me, I told her she 
would have to go to the hospital and I said Pat, 
who done it? 

@. And what. did she say? 

A. She said she would take care of all of her 
own beefs, her own troubles. 

@. Did she tell you who did it? A. No. 

@. When was the next time you asked her? 

A. I asked her the next morning, too, talked to 
her. [561] 

Q. Did she tell you who did it then? 

A. No. 

@. When was the next time you asked her? 

A. I wouldn’t say that, I talked to her different 
times. She wouldn’t say a word. 

@. Was she up and around on Monday? 

A. Yes, she went to the toilet and the rest room. 

Q. Did you talk about her condition on Monday ? 

Myr. Taylor: Just a moment, I am going to. it 1s 
an indefinite question, your Honor, talk about her 
condition. T think who the conversation with should 
be brought forth first. 

The Court: Well, in view of the objection vou 
will rephrase your question. 

Q. (By Mr. Stephens): Did you talk to Mas 
Cathey about her condition on Monday, that would 
have been the 24th? 
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A. I told her we should call the doctor. 
Q. Did you ask her then who had beaten her? 
Mr. Taylor: What was that answer? Would you 
read the answer, please? 


(Thereupon, the reporter read the last en- 
swer. ) 


Mr. Urban: She said she didn’t need the doctor, 
she was all right. [562] 

Q@. (By Mr. Stevens): The question was, did 
you ask her who had beaten her when you talked 
to her on Monday 2 

A. I asked her who done it and where she was at. 

(). Did she tell you? AN, INGE 

@. And on Tuesday, did you talk to Mrs. Cathey 
again about her, the beating? 

A. Oh, I talked to her every day as far as that 
goes. 

Q. Well, on Tuesday did she tell you on Tues- 


day? A. She didn’t tell me nothing. 
@. Did she tell you on Wednesday who had 
beaten her? A. She never told me who. 


Mr. Taylor: Your Honor, I think this is silly, 
repetitious. He already stated he had talked a num- 
ber of times during the week and T think The Sane 
proper. 

The Court: I think the government may inquire 
of the witness. 

Q. (By Mr. Stevens): Did she tel] vou on 
Wednesday who had beaten her? 
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A. She never did tell me. 

Q. She never did tell you? A. No. 

Q. Well, where did you get the story about the 
woman ? 

A. That was when we was going to call for the 
doctor, first story. [563] 

Q. Which time that you were going to eall the 
doctor? A. What do you mean? 

Q. You called for the doctor twice; was it on 
Saturday, the 22nd or Sunday, the 30th? 

A. What do you mean Sunday, the 30th? 

Q. Sunday the 30th of January you called the 
doctor, didn’t you? 

Mr. Taylor: Justa moment. I think Mr. Stevens 
should be sworn if he is going to testify, vour Honor. 

The Court: He may inquire. 

Mr. Urban: I told her we was going to have to 
eall the doctor on the 22nd. 

Q. (By Mr. Stevens): Which time was it that 
she told you it was a woman that. beat her up? 

A. On the 22nd. 
 Q. I thought you just told us that she didn’t 
tell you then who beat her up? 

A. She said we will have to tell that storv. 

Q. What did she tell you then on the 22nd? 

A. She just said if they ask you tell a woman 
beat me up. That is all she said. 

Mr. Taylor: Your Honor, we are going to ob- 
ject. This is repetitious. It has been gone into before 
on cross-examination [564] by Mr. Stevens. Tt is 


} 


| 
| 
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taking up the time of the Court and the jury and 
everybody else. 

The Court: Overruled. 

Mr. Taylor: He has been cross-examined fully on 
this matter. 

The Court: Overruled. 

Q. (By Mr. Stevens:) Now, on the 30th did you 
have any conversation with Miss Cathey concerning 
her going to the hospital? 

A. No, she was all right. She was feeling good 
in the afternoon. 

@. Was she feeling all right just before this time 
when her back popped on the 30th? 

A. That’s right. She asked me to rub her back. 

Q. Did she talk to you about going to the hos- 
pital then ? 

A. She didn’t know she had to go. She was all 
right then. 

@. Did she say anything about what you were to 
tel] the doctor ? A. No. 

@. Did you ever talk again about this business 
of what you were supposed to say when she went 
to the hospital? 

A. No, I just asked her where she had been 
when she got beat up. 

Q. So the only time you talked to her about this 
story [565] about the woman is Saturday, the 22nd, 


is that correct, Saturday night, the 22nd, just be- 


fore vou called the doctor? 
A. Well, she mentioned it. She said if I have to 
20 to the doctor that is what you tell them. 
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Q. But is that the only time, Mr. Urban? 

A. Yes. 

Mr. Taylor: Let Mr. Urban finish the question, 
please. We are going to object to the District Attor- 
ney interrupting the witness when he is answering 
a question. 

The Court: Proceed. 

Q. (By Mr. Stevens): Did you finish your an- 
swer, Mr. Urban? A. Yes. 

Q. You didn’t talk on the 30th then concerning 
this story about the woman with Mrs. Cathey? 

A. No. 

@. Did you tell the corner’s inquest that that 
was the time that she told you to tell the story was 
just prior to the time she was taken to the hospital 
on the 30th? A. I don’t remember. 

Q. And the time that she told you to tell this 
story, did she tell you what name to use? 

A. No. 

Q. Were you asked by the coroner’s inquest, tne 
jury, what the girl’s name was in this story? [566] 

Mr. Taylor: Just a moment, don’t answer that. 
Going to object to it, your Honor, upon the grounds 
it is improper. He should ask the, what question was 
propounded to this witness and if he mterposed, 
returned a certain answer, your Honor. 

The Court: The difficulty is, Mr. Taylor, that 
there was no official record. I will permit counsel to 
proceed. 

Mr. Taylor: Mr. Stevens is reading from a ree- 
ord, vour Honor. 
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The Court: We were speaking of an official 
record and I think that counsel has a right to at- 
tempt to prove inconsistent prior statements. You 
may proceed. 

Q. (By Mr. Stevens): Mr. Urban, you were 
under oath 

Mr. Taylor: Just a moment, could T inquire of 
the Court a question ? 

The Court: Certainly. 

Mr. Taylor: How would he prove them, your 
Honor, if there was no previous record of the case? 

The Court: Persons present that may have heard 


them. 

Q. (By Mr. Stevens): You were under oath 
hefore the coroner’s inquest, were you not? 

A. That’s right. 

Q. And were you asked what the girl’s name in 
that story was? [567 | A. I don’t remember. 

Q. Did you tell them that the girl’s name was 
Peggy or something like that? 

A. Not that I remember. 

Q. Directing vour attention, Mr. Urban, to the 
occasions you have testified about concerning Mr. 
Beasley called to the Ahbi Club on the afternoon 
of Saturday, the 22nd, was there a conversation then 
between you and Mrs. Cathey concerning who had 
beaten her up? A. We just asked her is all. 

Q. Did she tell you who had beaten her up? 

eee «No. 

Q. Did you ask her when Mr. Beasley was there ? 

A. Yes. 
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Q. What did she tell you? A. Said 
Mr. Taylor: Just a moment, your Honor, would 
be hearsay. 


The Court: He may answer. 

Mr. Urban: She said she would take care of all 
of her own troubles. She didn’t want to get me in- 
volved or the place involved in any troubles. 

Q. (By Mr. Stevens): Did she mention the 
woman at that time? 

A. She never said anything then. [568] 

Q. Pardon? 

A. She never said anything in front of him. 

Q. She didn’t say anything about who did it 
in front of Beasley? 

A. I’m sure she just said she would take care 
of her own beefs, all of her own troubles. I know 
she told him to leave the phone alone. 

Q@. Did the coroner’s jury ask you what she had 
told you at that time? 

Mr. Taylor: Just a moment, your Honor. We are 
going to object to what a Jury, a question the jury 
asked, vour Honor, as it is the record would be the 
best evidence. 

The Court: There is no record, but he might be 
asked whether he was asked that question or not 


in the coroner’s inquest. 

Mr. Tavlor: I think, vour Honor, that it showl@ 
be specific, the wording of the question. 

The Court: Proceed, Mr. Stevens. . 

Q@. (By My. Stevens): Well, were you asisam 
specifically by the coroner’s Jury if you knew any- 
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thing about this other woman that she told you had 
beat her up? 

A. I don’t remember just how it was asked. 

Q. Did you tell the coroner’s jury that while 
Beasley was there she said, ‘‘I had my money taken 
away from me by a trick’’? [569] 

Mr. Taylor: Just a moment, your Honor. We are 
going to object as the question 1s not properly put 
and it is leading question if it was put that way and 
I believe it would be incompetent, irrelevant to this 
case. 

The Court: Well, it becomes difficult for the 
Court in view of the prior objection that the record 
would be the best evidence and the proper way for 
the government attorney to proceed whereas the 
Court has not construed the testimony in the coro- 
ner’s inquest as being an official record, so the ex- 
aminer is placed in a peculiar position, and so is the 
Court by your objection, Mr. Taylor. 

Mr. Taylor: Well, I am certainly put in a pe- 
culiar position, by Mr. Stevens in attemptine to 
pursue this line of questioning. He would be put 
under the same obligation to ask the question if 
he returned such and such an answer to a question 
which was propounded by the, either the District 
Attorney or members of the coroner’s jury. He is 
required to do that regardless of whether he has 
got a record, his own record here that he made or 
whether he has got the official record, or if there was 
no record at all. He is still confined to what the 
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answer was. He is attempting to impeach, your 
Honor, that is the only way he can impeach. 

The Court: He can impeach by asking him on 
a prior occasion whether he made a certain state- 
ment. 

Mr. Taylor: That would be a statement in re- 
sponse to [570] a particular question, would it not? 

The Court: Well, if we had a record that would 
be true, but there being no record the counsel can- 
not refer to the record except by your urgence that 
is the only time that he has referred to the record 
that he has before him, as I understand. Mr. 
Stevens, is that right? 

Mr. Stevens: That’s right, your Honor, I am at- 
tempting to do what Mr. Taylor has asked me to do. 
We have offered this record to Mr. Taylor and he, 
and we agree that it is not official in the sense of an, 
in the sense it was officially reported, but I don’t 
see how we can do it otherwise. I have asked par- 
ticularly the question which was asked and then 
asked Mr. Urban particularly the answer, if he gave 
that answer. 

My. Taylor: Well, I have no objection if he will 
pursue it that way, if he will ask him if to a cer- 
tain question did he return a particular answer and — 
read it. I don’t care whether 

The Court: Well, Mr. Stevens, Mr. Taylor has 
explained the procedure to which he will have no 


objection. If vou will ask the witness if he was asked 


a specific question and if he gave a specific answer. 
Ts that Tight, Mr. Pawlor? 
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Mr. Taylor: That’s right, your Honor. That is 
the proper way. 

Q. (By Mr. Stevens): Well, then, Mr. Urban, 
were you asked specifically, [571] ‘‘and you don’t 
know anything about this other woman that sup- 
posedly beat her up’’; do you recall that question in 
the coroner’s inquest? 

A. I don’t remember just how they did ask it. 

Q. Do you recall that general subject of conver- 
sation down there? 

A. Yes, but I don’t recall just what was said. 

Q. Did you then answer specifically, ‘‘no, that 
was just talk because she said, told me that she was 
beat up by a trick’’? 

A. Well, she would say she was beat up or robbed 
or something. I can’t tell you just how it was said 
there. 

Q. When was it she told you that she was beat up 
by a trick? 

A. I don’t remember if she did say it that way 
Drn0t. 

Q. Well, is that what you told the coroner’s in- 
quest ? 

A. I don’t remember just how I did tell them 
that. 
Q. If you told them that, was that the truth? 

A. That’s right. 

Q. When did it happen then? 

A. J don’t remember just how she did say it. 

Q. Well, when was there any conversation be- 
tween vou and Mis. Cathey concerning a trick? 
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A. Next day I wanted to know what happened 

and why she got all beat up. [572] 

And that was on Sunday? 

Yes, Sunday evening. 

By what do you understand a trick to mean? 
Guys looking for a girl. 

That means an act of prostitution, doesn’t it? 
That’s right. 

And did she talk to you about an act of 
prostitution on Sunday ? 

A. I asked her why she went out anyway to 
start with. That is the only question I remember 
asking right now. The way it was said on the 
coroner’s jury I can’t say for sure. 

@. But did she tell you on Sunday that she had 
been beaten up by a trick? 

A. She never said before she said they took my 
money. I presumed it was a trick. 

Q. She never told you then it was a trick? 

A. She never told me who it was or how it was 
done or anything. She never would answer. 

Q. What about this story about the woman? 

A. She told me—— 

Mr. Taylor: Just a moment; just a moment. Are 
those questions in that record that you are asking, . 
Mr. Stevens? 

Mr. Stevens: Mr. Taylor, obviously those ques- 
tions aren’t in the record. [573] 

Mr. Taylor: I understood that he was to read 
the question and ask if he returned certain answers. | 


OPFoOorore 
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The Court: He did that, Mr. Taylor, and now 
he is going into general cross-examination. 

Mr. Stevens: There were just two questions from 

the record and I obviously read them directly. 

Q. (By Mr. Stevens): What about the story 

about the woman, didn’t she tell vou that? 

A. That is what she wanted to tell the doctor 

if she had to go to the hospital. 

Q. That was on Saturday night, the 22nd? 

A. That was in the afternoon. 

Q. It was before the doctor came on the 22nd 

then? m) Vines right. 

@. Did she ever mention a trick to you? 

A. Well, I don’t know if she called it that or not. 

@. Well, what did she call it? 

A. I don’t remember just how she did say it. 

Q. Now, Mr. Urban, do you remember what she 

said to vou when she came into the bar on the morn- 
ing or the early afternoon of the 22nd, don’t you? 

A. She said, well, she took all my money, too. 

She finally found four bits in her pocket. She said, 
“‘T want to buy a drink.’’ That is all that was ever 
said. [574] 

Q. Did she mention the word trick to vou then? 
mem. I don’t remember just. how she did say it. 
 Q. Did she imply to you that she had been 
beaten up by a trick? 

_ Mr. Taylor: Just a moment, your Honor, we are 
| going to object to that, be calling for a conelnsion, 
| vour Honor, as to what somebody else meant. 

The Court: Well, Mr. Tavlor, the word trick 
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has been used and the examiner is trying to find out. 

Mr. Taylor: Well, the examiner is trying to find 
out what this man thought somebody else meant. 

The Court: Well, he is trying to find out how 
if the witness did use the word trick, he is trying 
to find out why he used it. He may proceed. 

Ir. Urban: I don’t remember how I said it. 

Q. (By Mr. Stevens): Well, then, this story 
about the trick that was your idea, is that right, 
Mr. Urban? A. No, sir. 

Mr. Taylor: Object to the question, your Honor. 
Don’t answer it. 

Mr. Stevens: He already answered it. 

Mr. Taylor: What was the answer. 


(Thereupon, the reporter read the answer.) 


Mr. Taylor: Calling for a conclusion. [575] 

Q. (By Mr. Stevens): Now, during the time 
that Mrs. Cathey was in the bar, the Alibi Club 
from the 22nd to the 30th of January, did you ever 
examine the marks on her body? 

A. I rubbed stuff on them different times and | 
helped her around a little. 

Q. Did you ever notice any finger marks on her 
body? 

A. I wouldn’t know finger marks from any other 
marks. 

Q. Well, on the 30th of January, did you notice 
any finger marks on her body? 

A. Same marks that was there all the time. 


| 
| 
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@. Did you notice her skin and the bruises on 
ber skin on the 30th? 

A. Oh, they were the same. 

Q. Were they turning any different color? 

A. Well, she always did any time you touched 
her she would turn a little brown anyway, not bad. 
I might have been imagining things, too, because 
I was kind of worried. 

Q. Did you tell the coroner’s jury, and Mr. 
Taylor, this is again in compliance with your re- 
quest, from the recoid, that on, ‘‘the first time [ 
noticed her turning, her skin, of course, she was 
avound the bar, she always wore slacks and lots 
of times she would have a little beer or something, 
we would be sitting around there and she would 
show me the finger marks’’? [576] 

A. Well, she would always, wherever somebody 
grabbed ahold of her to dance it would leave marks 
on her. It would go away the next day or the day 
after. 

Q. This is specifically on the 30th, Mr. Urban, 
did you tell them you did that on the 30th? 

A. I never said anything about finger marks 
on the 30th. 

Q. Now, yesterday evening just before the eross- 
examination was temporarily interrupted we had 
gone through the fact that before Mrs. Cathey’s 
death you had told Mr. Goodfellow about the, the 


story about the woman, is that correct? 


A. Yes. 
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Q. And before Mrs. Cathey’s death you had told 
Mr. DeWalt? 

A. I didn’t tell Mr. DeWalt anything. 

Q. You never told Mr. Dewalt anything down at 
the Alibi Club? 

A. All he asked what had happened and I said 
she had a fight awhile back. I called the doctor. 

Q. You didn’t tell him anything about a woman? 

A. Inever said anything that I remember. I told 
him there was no use to ask questions, the doctor 
had been in there, she had been in a fight a few 
days, the 22nd before. I don’t remember if I told 
him the exact date or not. 

Q. And then when Officer Byrom saw you right 
after Mys. Cathey died, what story did you tell 
him? [577] 

Mr. Taylor: That has already been gone into, 
your Honor. We object to it, repetitious. 

The Court: He may answer. 

Mr. Urban: I don’t remember. 

Q. (By Mr. Stevens): Did you tell him what 
you have told this jury here or what you told Mr. 
Goodfellow before she died ? 

A. I don’t remember what I said. 

Q. Well, then, when you went over to see Mr. 
Wirth and Mr. Goodfellow over in the police sta- 
tion after Mrs. Cathey died what story did you 
tell them ? 

Mr. Taylor: Already been gone into, your Honor. 
We object, repetitious. 

The Court: The court is a little more liberal 
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than usual because the cross-examination has been 
broken up twice. He may proceed. 

Mr. Urban: I answered once. 

Q. (By Mr. Stevens): Well, tell us again. That 
was last night. 

A. At the police station? 

Q. Over at the police station on the morning 
of the 31st, what story did you tell them? 

Mr. Taylor: We are going to object, your Honor. 
This is absolutely repetitious. I don’t think any- 
thing to be gained by it, not adding to, subtracting 
from the case. We [578] feel it is unduly prolonging 
this interrogation. If he testified to it let him roll it 
back into the record there, find out what he wants. 

The Court: I believe repetition is frequently 
permitted in cross-examination. The Court will per- 
mit it. 

Q. (By My. Stevens): Will you tell us that 
Story, please, Mr. Urban? 

A. Which is that? 

Q. The one you told Mr. Wirth and Mr. Good- 
fellow at the police station on the morning of the 
dist of January. A. 31st of January? 

Q. Yes. 

A. That is when I went up and took her address 
up and got her address for her mother and give it to 
the police station and I took it and sent a wire to 
her mother. 

Q. What did you tell Mr. Wirth and Mr. Good- 
fellow ? 

A. They started in asking me about it. I just 
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told them that she told me a woman beat her up. 
Q. You repeated the story about the woman 


then ? A. Well, they asked me. 
Q. Mrs. Cathey was already dead at that time, 
was she not? A. That’s meht. 


Q. What was your reason for continuing that 
story after she died? [579] 

A. Itold Frank to come out and see me. I didn’t 
feel like talking that night. I felt kind of bad 
about it. 1 thought a lot of her. 

Q. But you repeated the same story, did you not? 

A. I just told him what Mr. Goodfellow had 
asked me. I told Frank, I will see you, so I went 
home. 

Q. They asked you for the description of this 
woman ? A. I don’t remember. 

@. Thev asked you if you knew where she lived ? 
A. No, not that I remember. 

Q. They asked you if you knew her personally? 

A. I told them I didn’t know any woman. 

Mr. Stevens: That’s all, Mr. Urban. Thank you 
very much. 

Mr. Taylor: Just a moment. 


Redirect Examination 
Tex Mins Tavdor: 


Q. Mas. Urban, in response to questions by Mr. 
Stevens vou said that the drawers, chest of drawers 
in her room had been changed a number of times? 

A. Yes, sir. 
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Q. And how would that happen? 

A. Somebody looking for a certain chest of 
drawers. If I got a set in the room I go in and sell 
them, take them out, put something else in. [580] 

Q. And as to those, how many chest of drawers 
was there in the room at the time that Miss Cathey 
went to the hospital? A. There was two. 

Q. And how long had those chest of drawers 
been in there? 

A. Well, one of them had only been in a few 
days. I could find out the exact date because it was 
sold through the public finance, and I bought it 
through the public, they sell stuff on the sale so [ 
bought it there. I could check, see what date it was. 

@. And how about the other one? 

A. Well, I bought it on a sale for Mrs. Cathey. 
She wanted it because it was small. 

Q. And were those second hand desks, Mr. Ur- 
ban? A. Yes. 

@. And was Miss Cathey bleeding considerable 
when she came home the morning, the afternoon of 
the 22nd? A. She wasn’t bleeding. 

Q. What? A. She wasn’t bleeding. 

Q. Did she bleed any when you removed the 
stitches from her lips? 

A. No, a httle under the lip. She had a little 
bit in her spit was all. 

Q. Now you, Mr. Stevens has talked to you 
quite a bit about a woman, Mr. Urban, that you 
testified that Miss Cathey [581] asked you to state 


that she had been in a fight with a woman? 
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me Jhet’s meh 

Q. So that then was an entirely mythical woman 
concocted by Miss Cathey ? 

A. That’s right, as near as I know. 

Q. Now, also, Mr. Urban, Mr. Stevens asked 
you on the afternoon of the 30th before Miss Cathey 
was taken to the hospital the evening of the 50th, 
he mentioned was Miss Cathey in any condition at 
that time to talk regarding her condition or any- 
thing else? 

A. Yes, we had sausage and hamburger and we 
made it in hamburger and we both eat there. 

Q. What time was that? 

A. Oh, I would say around four o’clock i the 
afternoon. 

Q. And then when was it that she had this 
seizure, what time of the afternoon or evening 
was that? 

A. Well, it was in the evening, I would say 
around eight o’clock. I am not exactly sure of the 
time. That is when I first called and ealled to get 
the doctor and he got there about an hour later, 
an hour and a half later. 

Q. And that seizure was such it alarmed you 
then, did it, Mr. Urban? A. Yes. 

Q. And you ealled the doctor to get her to the 
hospital. So then through the entire nine days that 
she was home there [582] after she was beat on 
the 22nd you had a number of conversations about 
who had beat her, is that. right? 

A. I asked her different times. She said she 
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didn’t want to say a word. She would take care of 
her own troubles. 

Q@. She was adamant then that she was going to 
take care of her own revenge, if any, was going 
to be had, is that right? A. That’s right. 

Q. Did you ask to see Frank Wirth? 

A. Yes, I did one day. 

Q. Now, now, Mr. Urban, I don’t know whether 
Mr. Stevens confused or whether you were con- 
fused, I would hike to get this straightenel out, did 
you talk to Mr. Goodfellow at the police station 
on the morning of the, Fairbanks police station 
early m the morning of the 31st, right after Miss 
Cathey’s death? 

A. Frank Wirth is the one I talked to. 

Q. What? . 

A. Frank Wirth was there. He is the one I 
talked to. 

Q. Frank Wirth, the city police then was he? 

A. Yes, he was chief detective. 

Q. And on that morning was Mr. Goodfellow, 
the territorial highway policeman, was he at the 
city police office? 

A. He was standing there. 

Q. He was standing there, and you had, you testi- 
fied that you had a talk with him at the hospital, 
is that right? [583] 

A. Yes, he come up there. 

Q. And was that the time that you gave him the 
storv that Miss Cathey had asked you to give? 

A. Yes, before she died, passed away. 
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Q. And after you, after she died then, after she 
died then you gave them the story as it actually 
was, is that right? 

A. When I went to the police station to take her 
address I just told Frank what I had told Mr. 
Goodfellow and i told Frank to come out and see me. 

Q. Did you have a talk with Mr. DeWalt, police 
officer, Fairbanks? 

A. No, when we was putting her in the ambu- 
lance he walked up and he—— 

Q. Just a moment. O. K., go ahead. 

A. We was putting her in the ambulance. I 
believe he just walked up and said, °“‘What’s 
wrong.”’ 

Q. Wait a minute, just a moment, a little louder, 
My. Urban, I can’t hear you. 

A. He walked up. He had his flashlight. He said, 
‘“What’s wrong?’”’ I just told him the doctor had 
left, give her a shot, she would, she had been in a 
fight. That’s all I told him. I never told him no 
specific dates or anything that [ remember at all. 

Q. Where would that take place? 

A. That was at the Alibi Club when the ambu- 
lance was [584] getting ready to bring her to the 
hospital the 30th it was. 

Q. Now, after, from the time that Miss Cathey 
had the seizure, I beheve it was a doctor called it 
a seizure at the Alibi Club, was she able to earry 
on a conversation ? A. Yes, sir. 

Q. Did she talk to the doctor when he came? 
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A. No, when he came she was pretty, well, when 
he come the 30th you mean ? 

Q. Sir? What day do you mean? 

@. That was on the 3lst when he came and 
ordered her to the hospital? 

A. It was the 30th. 

Q. What? A. The 30th. 

Q. The 30th, yeah. 

A. No, she was pretty well out when he come. 

Q. You know what I meant by seizure, the time 
she had that convulsion and kind of seemed to go 
into a coma? A. Yes. 

@. Was she ever conscious again after that to 
earry on a conversation with her? 

A. No, at the hospital 1 was rubbing her fore- 
head a little bit she opened her eyes. That is when 
we went and got the nurse then because she began 
to choke. 

Q. Just keep your voice up, Mr. Urban. It is a 
little [585] difficult when we are competing with the 
Army Air Force here so we will have to keep our 
voices up so we can hear. 

A. From the time we left or the doctor come out 
to the Alibi to the time she was in the hospital 
she didn’t speak but up at the hospital I kind of 
rubbed her forehead and a lot of blood come out of 
her mouth before she started pumping on _ her 
throat, so I was rubbing her head, her forehead 
was kind of damp. She opened her eyes and she 
closed them. I went and got the nurse. She began 
to choke again. 
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was half owner. She had to work one shift. What 
she done when she got off shift was her business. 

@. Do you know what that business was? 
Well, I can’t prove anything. 

J am asking you if you know what it was? 
Well, just hearsay is all. 

From who? 

IT heard her mention it to, at the bar. 

Did you work last night, Mr. Urban? [588] 
Yes, until a quarter till five this morning. 
Till five this morning. What were you doing? 
Well, we had a sale last night, by the time 
you get the bills figured up on the sale, pay off. 

Q. By sales what do you mean? 

A. The auction sale. 

Q. That held m your warehouse out near the 
Alibi Club? A. That’s right. 

Q@. Then what did you do? 

A. I tended bar then until just about ten min- 
utes till five, the time I got the register checked 
and got the hghts out. 

Q. Have any trouble out there last night? 

A. The bartender got drunk. 

Q. What? 

A. The bartender was drunk when I got off from 
court yesterday. 

Q. Have a fire? 
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A. Yeah, he laid down in my bed, the Alibi 
Club, in the room, burned a whole in the mattress, | 
burned all the blankets up, the sheets. 

Mr. Taylor: That's all. | 
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Recross-Examination 
By Mr. Stevens: 

Q. Just one line of inquiry here, Mr. Urban. Did 
you [589] state that Mrs. Cathey could talk to 
you after this pop on the back on the 30th of Janu- 
ary ? A. No. 

Q. Did she earry on a conversation with you 
after that? A. No. 

Q. Well, after that happened, this loud pop that 
you have told us about, what did she do? 

A. She just kind of like she passed out and that 
is when I called the doctor. I never waited and I 
ealled, called home, told them it was very important, 
I had to have the doctor and his wife got ahold of 
the doctor and he come. 

Q. She didn’t tell you her fingers were getting 
numb ? 

A. Well, I don’t remember just how she did say, 
when I was rubbing her back she said, rub my 
hand a little bit, my fingers is kind of numb, or sore 
on the ends. I don’t remember just how she did say. 

Q@. Was that before or after the snap of the 
back ? 

A. Before. I was getting ready to rub her. I 
rubbed her arms and legs. 

Q. She didn’t say anything to you at all after 
that snap of the back, is that right? A. No. 

Mr. Stevens: Thank you, Mr. Urban. 

wer. Tavior: What’s all, Mr. Urban. 


(Witness exeused.) [590] 
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Mr. Taylor: Like to call Mr. McKenna. 


MICKEY McKENNA 


a witness called in behalf of the defendant, was 
duly sworn and testified as follows: 


Direct Examination 


By Air. Taylor: 


Q. 
A. 
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State your name, please ? 

Mickey McKenna. 

And where do you reside, Mr. McKenna? 

Fairbanks Hotel. 

And what is your occupation or business, if 
A. Bartender, sir. 

Where you tend bar? 

Players Club. 

How long have you tended bar there? 

Two years this time. 

Have vou been tending bar the last two days? 

Not the last two days. 

Where have you been ? 

I was up the river. 

Fishing? A. Well, tried it. 

IT believe you just returned from your fish- 


ing trip, did you? 


A. 
Q. 


T come in about ten minutes to ten. [591] 
Were you tending bar on the 22nd day of 


January, 1955? 
A. Yes, I can’t remember that. 


Q. 
Q. 


What? A. I don’t remember that. 
Are you acquainted with Mr. Urban, the de- 


fendant? A. Yes, sir. 
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@. Are you acquaitned with a Miss Cathey who 
is now deceased ? A. Yes. 

Q. Myrtle Cathey. Do you know a Mr. Haretos? 

A. George? Yes. 

Q. And do you know a bartender by the name 
of Murray ? A. Yes. 

Q. Now, calling your attention to the early morn- 
ing hours of the 22nd day of January, 1952, ask you 
to state, did you see Mr. Urban and Miss Cathey in 
the Players Club? 

A. Yes, the morning, yeah, they were in, what 
day it was I don’t know, but they were in there 
one morning. 

Q. And about that time was it? About that time 
of the morning? 

A. Well, it could have been. The date I don’t 
remember. 

@. And do you remember the sequence in which 
you saw these people? 

A. Well, yes, the last time they were in there 
bought a drink for the house. [592] 

Q. Who bought the drink for the house? 

A. Curley. 

@. And did they both, did they both arrive there 
at the same time? 

A. Gee, that I don’t remember. Both sitting there 
when they ordered the drink though. 

Q. And do vou know how many drinks you 
served, Mr. McKenna? 

A. Around about seven or eight. 
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Q. You remember what the bill was? 

A. Seven or eight, eight dollars I think it was. 
He did it twice before they left. 

Q. So spent sixteen dollars there, is that right? 

A. Yes, sir. 

Q. And did you see Mr. Urban and Miss Cathey 
leave the place? 

A. Seen them going to the door. I says ‘‘good 
night’’ to them. 

Q. Was there any unusual episode took place as 
they were going out or prior to going out? 

A. No, didn’t see it. 

Q@. And was you in a position where you had 
a clear view of the Players Club from the bar to- 
ward the door? 

A. J am in the best position in the world. 

Q. And I am going to ask you a direct question, 
did you [593] see Miss Cathey fall on the floor? 

A. No, sir, I did not. 

Q. Did vou see Mr. Urban use any force or 
violence toward Miss Cathey? 

A. No, sir, I did not. Not in the club. 

Q. And when you said, where were they when 
vou said good night to them? : 

A. Heading right to the door and I always say © 
good night to anybody that will timber. 

Q. And was you in a position where you could © 
see them go out the door? 

A. They are right at the door. The door just 
swings, I am looking right over the bar when they 
says good night. 
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Q. Was there anything unusual take place when 
they went out the door? 

A. I didn’t notice anything, no, sir. 

@. Do you know George Haretos? 

A. Yes, sir. 

@. Do you remember what George Haretos’ con- 
dition was that night in relation to soberiety? 

A. No. Everybody was drinking, no different 
than usual or any other night. 

Q. At any time did you see George Haretos go 
toward the door to intercept Mr. Urban and Miss 
Cathey ? 

A. No, sir, I don’t think so. Can’t remem- 
ber. [594] 

Q@. And if he had a run toward the door would 
you have seen him? 

A. I imagine I would have. I was in, nght be- 
hind the bar where I would seen anybody running 
or heard anything. 

Q. Now, Mr. McKenna, did you hear any argu- 
ments or quarrel between Mi. Urban and Miss 
Cathey that mght? 

A. No, because they were sitting right in front 
of my service set-up. I would have heard that. 

Q. You would have heard it? 

A. Sure, right in front of what they eall the 
Service set-up. 

Q. Now, do vou remember who was sitting with 
them ? 

A. Oh, about seven or eight people. Jimmy was 
on one corner, George, him and her, a GI, I think 
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on this side. I can’t remember. That was the last 
timber I had. There was about six or seven of 
them at the bar anyway. 

Q. And—— 

A. One guy standing down by the piano. 

Q. That bar I believe is in the form of a ‘‘U,”’ 
is it not? A. Yeah. 

Q. At which side of that ‘‘U”’ were they sitting 
on? 

A. Iam always on the left-hand side of the bar. 
That is where I work out of. It would be the right- 
hand side going in. [595] 


Q. Right-hand side going in? A. Yeah. 
Q. And the end of that leg of the bar the piano 
player sits? A. Yah, back bar piano. 


Q. Now, how long have you known Miss Cathey? 

A. Oh, I never really knew her personally. She 
just come in and drank there. That was all. 

Q. How often would she come to the Players 
Club ? 

A. Gosh, J can’t remember that but I remember 
seeing her often anyway. 

Q. And what would you say as to her drinking 
habits ? A. She was a good one. 

@. Good drinker, and what would you say as to 
her disposition when she is taking on a load of 
drinks ? 

A. Oh, I can’t say anything about that. She liked 
to have a lot of fun. 

Q. Well, in what particular method would she” 
pursue to have that? 
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A. Oh, just singing and gay, keep going. Course 
she never did stay there very long at any time that 
she ever come in. 

Did she ever dance? A. Beg pardon? 
iver dance? 

Oh, yes, she danced out there. [596] 

What kind of dances would she put on? 

Oh, get out there and dance by herself. 

She ever fall down in one of those dances, 
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vou ever see her fall down? 

A. Yeah, one time right in the bandstand. That 
eould happen to anybody. I did that, too? 

Q. Was that prior to this night? 

A. Oh, yeah, that was back quite awhile before. 

Q. Quite a while before? A. Yeah. 

Q. Did you ever hear her have quarrels with 
anybody any place? 

A. No. That is the only place I ever seen her 
Was just in my place. 

Q. She conducted herself all right when she 
came there to the Players Club? 

A. Oh, well, she never stayed there long, vou 
know, she would have just one or two and then 
move out. 

Q. Now, that early morning of the 22nd of 
January, did you hear any discussion between Curly 
and Pat about going home? 

A. Well, yeah, he asked her to go on home and 
she said, well, buy another drink, so that is when 
he bought the other drink. That is when he timbered 
the next time. 
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Q. Then they both got off the stool? 

A. They went, I said good night, kids, like I 
say to [597] everybody. 

Mr. Taylor: You may take the witness. 


Cross-Examination 
By Mr. Stevens: 


Q. Now, Mr. Mckenna, do you drink when you 


are on duty? A. Yes, sir. 
Q. As a matter of fact, you keep right up with 
the crowd, don’t you? A. Well, I drink. 


Q. Well, do you keep up with the crowd that is 
in there? 

A. It’s pretty hard to keep up with about three 
of four hundred dollars worth of drinking a night. 
You can’t do that. 


Q. You know George Haretos? 

A. Yes, sir. 

Q. You know Jim Murray? A. Yes, siz. 
@. You see Jim in there that night? 

A. Yes, sir. 

Q. Was he down by the piano anywhere that 


you remember ? 


A. Could have been, Buz was playing. They — 


move around all the time. 

@. Do vou know whether George was down there 
by the piano? 

A. Sitting down by the piano? 

Q. Was he sitting at the bar with Pat at all, 
any time that night? [598] 
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A. No, I don’t think go. 

Q. Did he buy her a drink that night? 

A. Well, he might have because he always does 
buy drinks when he comes in. 

Q. If Mr. Haretos said that he sat at the bar 
and bought Pat Cathey a drink that night, would 
you say he was wrong? 

A. No, I couldn’t say he was wrong. I don’t re- 
member. 

@. And if Mr. Murray and Mr. Haretos said they 
were down by the piano would you say that was 


wrong, that night? A. No. 
@. And do you know Sherry J ohnson, Sherry 
Yendes? ma Now 


Q. Do you know a girl named Sherry ? 

A. No, I don’t. 

Q. Was there a girl came in with Curley that 
night, did you see a girl come in with Curley that 
night ? A. No. 

Q. Do you know a little girl, a little woman really, 
not a girl, a little woman that is a little hard of 
hearing named Sherry ? A. No. 

@. Do you remember seeing Miss Cathey fall? 

A. I didn’t see Miss Cathey fall. 

Q. Well, could you say that she did not fall 
while she was leaving the place that night? [599] 

A. I couldn’t say that. They were walking out 
the door when J seen them. 

Q. Then you went about your business? 

A. Yes. 
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Q. You didn’t pay any particular attention to 
them leaving, you said good night and went on about 
your business ? 

A. They were at the door when I said good 
night. 

Q. They were already going out the door? 

A. They were going out the door this way, some- 
body called me and I went to pouring my drinks. 

Q. You didn’t see her fall at all? 

A. No, sir. 

@. Did you see George Haretos start toward the 
door to help Pat Cathey that night? 

A. No, sir, I did not. 

Q. Do you know whether he did start toward 


the door to help Pat Cathey ? A. No, sir. 
Q. You didn’t see him? A. No, sin. 
Q. Or don’t you remember? 
A. I don’t remember. 
Q. Would vou say that he didn’t? 
A. I couldn’t say either way. 
Q. Well, now, if there was some small family 


quarrel [600] there in your bar and someone started 
to intervene, would you tell them to stay out of it, 
it wasn’t any of his business? 

A. Surely, that is why I’m there. 

Mr. Stevens: Your witness, Mr. Taylor. 
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Redirect Examination 
By Mr. Taylor: 


Q. Then if Haretos had of rushed toward 
the door, you would have seen him? 

A. Anything like that I am the one most likely 
to see that. 

Q. If anybody fell off the har stool, Mr. Me- 
Kenna, would you see that? 

A. Yes, I see them all the time. 

Q. That would be the time vou would quit selling 
them anymore liquor? 

A. They don’t get any more. 

Q. And if Miss Cathey had fell off the stool 
that night, you would have noticed it? 

A. I would heard it or seen it. I would have 
looked anyway. I would have remembered it. 

Q. Mr. Stevens asked you about a girl named 
Yendes, Sherry, Sherry, might go a little more in 
that, it is a girl that is quite hard of hearing. She 
is practically deaf? eee No. clon i: 

@. You don’t know her? [601] om Nig 

Mr, Taylor: | That’s all. 


Reeross Examination 
By Mr. Stevens: 


Q. Now, had Miss Cathey come to the point 
where you wouldn’t sell her any more liquor that 
night 2 

A. No, it wasn’t that way. Curley bought a drink 
there and he savs, well, let’s go and she Says, “‘well, 
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buy another drink’’ and that is just what he did. 
I just remember the drink. George could have 
bought a drink for the four of them. I don’t remem- 
ber that, but I do remember the two timbers in a 
row. 

Q. Did you see George with Pat Cathey before 
Curley came in the bar? A. No. 

Q. Well, would you say that Mrs. Cathey was 
fairly well intoxicated? Did you hear my question ? 

A. No, sit. 

Q. Would you tell us just how intoxicated you 
thought Mis. Cathey was that night? 

A. She was tight all right. 

Q. She was pretty well gone then? 


A. Yeah, 
@. Had you ever seen her stagger out of the 
place? 


A. I have seen her drinking before, never seen 
her stagger. [602] 

Q. How long have you known Mr. Haretos? 

A. Oh, off and on since I got out of the service 
here in 745, I would say. 

Myr. Taylor: How long? I didn’t get that. 

Mr. McKenna: Since I got out of the service, 
since I have been tending bar around town, since | 
1945 J would say. 

Q. (By Mr. Stevens): And how long have you 
known Mr. Murray ? 

A. I think just about since he come to town. 
I don’t know how many years, about four or five | 
years, I don’t know. 
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Q. Do you know whether they have had any 
difficulites with Mr. Urban? A. No. 

Q. And if Mr. Haretos would say that he did 
go toward the door, as a matter of fact went out. 
side of the club to follow Pat Cathey and M1. 
Urban that night to see what the dispute was, would 
you say he is wrong? 

A. I don’t know about that. I will say a lot of 
people go out the door. I never pay any attention 
to that, just single people going out. 

Q. You would say you didn’t see him if he did, 
is that right? A. Surely. 

Q. And if Mr. Murray said he saw Pat Cathey 
fall would you say he was wrong? [603] 

A. I ean’t say. I didn’t see it. 

Mr. Stevens: Thank you very much. 


Redirect Examination 
By Mr. Taylor: 


Q. Is Mr. Haretos quite a heavy drinker, Mr. 
McKenna? A. He drinks, sir. 

Q. What? A. He drinks, sir. 

Q. Now at four, between four and fowr-thirty in 
the morning he might be pretty well loaded, wouldn't 
he? 

A. Well, the drinking itself is bound to eatch 
up with you. 

Q. Well, isn’t at a fact, Mr. McKenna, he is 
considered a drunkard? AL INo, sin, 

Q. What? A. No. 

@. Considered a heavy drinker then? 
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A. Just a heavy drinker. 

Q. What? 

A. Just a drinker. I don’t know what you would 
call a heavy drinker. 

Q. Steady drinker? 

A. Justa drinker. Just a guy that likes to drmk. 

Mr. Taylor: That’s all, Mr. McKenna. Thanks 
very much. [604] 

Mr. Stevens: Thank you very much, Mav Wie 
Jxenna. 

(Witness excused.) 


Mr. Tavlor: Call Mr. Sundborg. If the Court 
please, I just recollect I have a subpoena out for 
Mir. Sundborg and IL requested him to be here at 
two o’clock instead of this morning. Could we take 
the recess till two. 

The Court: You don’t have another witness to 
go ahead with now? 

Mr. Taylor: Not right at this time, your Honor. 
We have one other witness we have a subpoena for 
but he, T don’t believe, has been served yet. 

The Court: Members of the jury, once more it 
is my duty to admonish you that it is your duty 
not to discuss the subject matter of this trial with | 
anyone; do not permit anyone to discuss it with you; | 
and do not listen to any conversation concerning 
the subject of the trial; do not form or express any | 
opinion thereon until the case is finally submitted — 
to vou. Do we have anything at one-thirty ? 

The Clerk: No, we do not, your Honor 

The Court: Court will adjourn until two o’cloek. . 
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The Clerk: Court is adjourned until two o’clock 
this afternoon. 


(Thereupon, at 11:35 a.m., a recess was taken 
until 2:00 p.m.) [605] 


Afternoon Session 


(The trial of this cause was resumed at 2:00 
p.m., pursuant to the noon recess. ) 


The Court: Let the record show the presence 
of the defendant and his counsel; the government 
attorneys. The parties wish the jury polled? 

Mr. Taylor: Stipulate that the jurv are all 
present, your Honor. 

The Court: Does the government so stipulate. 

Mr. Stevens: The government so stipulates, ves, 
your Honor. 

The Court: Very well. 

My. Taylor: If the Court please, we had a couple 
witnesses subpoenaed to appear this afternoon. We 
find out one of them is in Anchorage and the other 
was in MeKinley Park and we would like to move 
this Court to take one hour’s secess. We have others 
that could testify to the same set of facts and T 
think we could have them here by three o’elock. 
We would ask postponement until three o’¢lock. 

Mr. Stevens: We have no objection. We like- 
wise find a witness is in Anchorage and in view 
of the fact that not only is one in Anchorage but the 
other is on a fishing trip in Big Delta, two officers, 
one formerly before the Court, Mr. Trafton, and 
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in view of the fact that we cannot obtain their testi- 
mony in time before the trial ends, we would ask 
the Court [606] to strike from the record all ref- 
erence to any stains or any type of spots in the 
room that Myrtle Cathey was in and instruct the 
jury to disiegard them. We cannot get Mi. Trafton 
back here in time. 

The Court: Very well. Members of the jury, 
at this time the Court instructs you to disregard 
any testimony that has been offered in this case 
relating to any blood stains that might have been 
in the room in the Alibi Club. Does that cover the 
situation, Mr. Stevens? 

Myr. Stevens: Thank you, your Honor, yes, and 
I’m sorry. 

The Court: And this is an important case and 
the Court is going to grant the request of the de- 
fendant and once more J admonish you folks not 
to discuss the subject of this trial with anyone; 
not to permit anyone to discuss it with you; and 
not to listen to any conversation concerning the 
subject of this trial; and do not form or express 
any opinion thereon until the case is finally sub- 
mitted to vou. Will you, please, return to your posi- 
tions at three o’clock? 

The Clerk: Court is at recess until three o’clock.9 


(Thereupon, at 2:05 p.m., the Court took a 
recess until 3:00 p.m., at which time it recon-— 
vened and the trial of this catse was re- 
sumed. ) 


The Clerk: Court has reconvened. [607] 
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The Court: The parties wish to have the jury 
polled ? 

My. Taylor: No, we will stipulate, your Honor, 
that all the members of the jury are present. 

Mr. Stevens: We will so stipulate, your Honor. 

The Court: Very well. You may proceed. 

Mr. Taylor: I would like to call Doctor Storrs, 
your Honor. 

The Court: Very well. 


DR. HENRY STORRS 
a witness called in behalf of the defendant, was 
duly sworn, and testified as follows: 


Direct Examination 
By Mr. Taylor: 


Will you state your name, please? 
Henry Storrs. 
And where do you reside, Mr. Storrs? 
I live in College. 
And what is your profession or business 2 
I am a surgeon. 
And are you regularly licensed doctor and 
surgeon under the Territory of Alaska, laws of the 
Territory of Alaska ? A. That’s right. 

Q. What degrees do you have, Doctor, in medi- 
cine or surgery? 

A. I have a M.D. degree. [608] 

Q@. And what school did you attend to acquire 
that ? 

A. University of Pennsylvania, School of Medi- 
eine. 


OPFoOrPpore 
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Q. And did you take any post-graduate or spe- 
cialized work afterwards? 

A. Yes, sir, 1 took six years of surgical training. 

Q. And have you then been, how long have vou 
been in actual practice, Doctor? 

A. Almost three years. 

@. «And then you had six years of special train- 
ing, and how much or regular training? 

A. Five years. 

Q. Five. Eleven years, was that, all together? 

A. Yes, sir. 

Q. Now, Doctor, I want to ask you a hypothetical 
question based upon certain evidence. Doctor, assum- 
ing that a woman of a hundred sixty-eight pounds 
weight who was under the influence or hquor and 
was sitting in the rear seat of an automobile and 
who wore her hair long and that a man seized her by 
the hair with both hands, dragged her out of the 
cab and then ten feet across the ground to the door 
of a building and then into the building, and that 
her entire weight was dragged by her hair. Now, 
assuming those facts, Doctor, do you have an 


opinion based upon your medical studies and upon — 


your professional practice as to the, as to the re- 
sult to the head, scalp or hair of the woman? Just 
say yes or no, have you got an opinion? [609] 

A. Yes. 

Q. What is that opinion, Doctor? 

Mr. Stevens: I will object until Mr. Taylor 


further qualifies the Doctor to show his experience ‘ 
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in regard to injuries to the head, particularly in- 
juries from hair pulling. 

Q. (By My. Taylor): Doctor based upon your 
experience as to loss of scalp in cases that you have 
treated and injuries from pulling of hair, can vou 
base an opinion upon these assumed state of facts? 

A. ‘There are some dozen cases that have been 
reported in medical literature with which I am 
familiar. 

Q@. And then based upon that and your studies 
and vou then could give an opinion in this ease, 
Doctor ? A. Yes. 

@. What would be that opinion? 

Mr. Stevens: I object further until we know the 
authorities and upon what the Doctor bases his 
testimony. 

Mr. Taylor: Your Honor, I don’t believe that is 
necessary. I believe the Doctor can give his, show his 
studies and course of the professional work and 
he can answer and then if the, Mr. Stevens wants—— 

The Court: He may answer. Of course, he is 
subject to cross-examination. 

Dr. Storrs: As far as pulling out of the auto- 
mobile, [610] it would be only minor damage. There 
is a downward trend, it would be an upsetting of 
the equilibrium, a small bruise perhaps, nothing 
more. As far as dragging the total weight without 
any assistance by the hair with sufficient hair so 
that the hair didn’t come out in the hands as under 
the assumed question, there would be a tendency 
to pull the scalp away from the bone, from the 
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skull. In other words, the skin and hair would stay 
together and the tendency would be to pull the 
scalp away from the bone and if it didn’t come all 
the way loose there would be a tendency to bleed 
under the sealp and there would be evidence of 
separation of the scalp from the bone. 

Q. Doctor, taking the weight of the woman into 
consideration, would you state your opinion as to 
whether or not the scalp could be torn loose from the 
head ? 

A. With a horizontal drag it might not be pulled 
loose with somebody pulling gradually and slowly. 
Tf they was pulled upwards as has been shown in 
numerous eases, the scalp will come loose entirely 
and will be scalped. This has happened in numerous 


cases where a woman working around an overhead | 


belt, machinery where the hair is caught and pulled 
the entire scalp is pulled loose. 

@. Now, assuming that the scalp was torn loose 
from the skull, Doctor, what would be your opinion 
as to profuse bleeding between the skull and the 
scalp ? 


Mr. Stevens: I object to that. That is a hypo- : 


thetical [611] question based upon facts not in 
evidence. 
The Court: He may answer. 


Dr. Storrs: There would be profuse bleeding. — 


There is a lot of blood vessels between the scalp 
and the skull and there would be a lot of bleeding. 
Q. (By Mr. Taylor): I assume then from your 


answer, Doctor, that it would be, there would be- 
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either a scalping or there would be a, the scalp would 
be torn loose from the skull, is that right? 

A. Yes. 


Mr. Taylor: You may take the witness. 


Cross-Examination 
By Mr. Stevens: 


Q. Doctor, then would you tell us what authori- 
ties have you referred to for this information ? 

A. I can’t quote vou the exact source of litera- 
ture because it isn’t fresh in my mind. 

@. How long ago did you review them, Doctor? 

A. The last one would be about two years ago 
I would say. 

Q. Have vou ever had any experience with a 
situation where the hair has been pulled in a violent 
type of crime? 

A. I have had experience where it has been re- 
moved surgically. 

Q. No, the question though, Doctor, have you 
had any experience with hair that has been pulled 
in connection with a [612] violent type of crime? 

A. Not with crime, no, sir. 

Q. Now, this bleeding you have spoken about 
under the scalp, would any of that be located in the 
temporalis area ? 

A. What do you refer to as the temporalis area ? 

Q. Well, I am not a medical man, Doctor. I have 
been told that there are temporalis muscles that 
come across and down, is that correct? Would any 
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of that bleeding be present in that area if the pulling 
was on the hair? 

A. If it was in that direction. There is a lot of 
variables as to the extent and exact position where 
the bleeding would be, whether it would front or 
back or all over. 

Q. If the woman were pulled face down, it would 
be on the forward part of her skull, would it not? 

A. It would depend upon 

My. Taylor: Just a moment, Doctor. Let’s let 
this plane go by. 

Dr. Storrs: It would depend upon which hairs 
were pulled. In other words, whether you had the 


longer hairs, the pull face down or face up would 
make no difference depending upon whether the back 
of the hai or front of the hair was more on the 
pull. 

Q. Well, if a woman was grabbed by the front 
of the hair and pulled, would the bleeding be under 
the sealp near this temporalis muscles that I spoke 
of ? [613] 

A. If the front of the hair was pulled it would : 
be under the front of the hair. 

Q. Now, when were vou requested to come as 
expert witness in this case? 

A. Mr. Tavlor telephoned me about a quarter of | 
three. 

Q. As a result of any previous conflict between — 
vou office, between my office and yours, do you” 
have any bias toward the prosecution ? il 

“A. Sayeiliat acum. 
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Q. As a result of any previous conflict between 
iny office and you personally, do you have any bias 
toward the prosecution of this case? 

A. I am not aware of any conflict with your 
office. 

Q. Do you reeall a time when you testified in 
connection with an inquest in regard to the death 
of two persons in the Graehl area, Doctor? 

A. I testified at several inquests. I don’t recall 
which. 

Q. These two were two young gentlemen that 
were found in a house over there? 

A. I may have testified. I don’t remember your 
presence or absence. 

Q. They had by one other Doctor’s testimony 
been suffering from acute carbon monoxide polson- 
ing? A. Yeah, I remember it. [614] 

Q. And you opinion differed greatly from that, 
did it not, Doctor? 

A. I believe my opinion did differ from the ver- 
dict of the coroner’s jury. 

Q. Well, it differed greatly from the other Doc- 
tor’s opinion, did it not? 

Mr. Taylor: If the Court please, I don’t believe 
that this is proper questioning. A difference with 
another Doctor, your Honor, I don’t believe would 
be any grounds for bias or prejudice against the 
District Attorney’s office. 

The Court: Are you objecting? 

Mr. Taylor: I am objecting to the question. 

The Court: Sustained. 
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Q. (By Mr. Stevens): Well, as a result of the 
coroner’s inquest, were you not, that coroner’s in- 
quest, were you not quite upset by the District 
Attorney’s office? 

Mr. Taylor: If the Court please, I am going to 
object to that as immaterial, incompetent and ir- 
relevant. 

The Court: tle is attemptimg to prove bias. He 
may proceed in that line. 

Dr. Storrs: I was unaware of the District Attor- 
nev’s office had anything to do with the decision in 
that case. 

Q. (By Mr. Stevens): But that is not the ques- 
tion. Weren’t you upset with [615] my office? 

Mr. Taylor: We are going to object to the word 
upset, your Honor. I don’t believe that has a legal 
meaning. 

The Court: Well, if the Doctor understands it, 
he may answer. 

Dr. Storrs: Your Honor, I fail to see any con- 
nection with the District Attorney and the inquest. 
IT always understood they were separate, there was — 
no connection between the two. Any bias from a_ 
coroner’s inquest based to the District Attorney’s 
office ? | 

The Court: Well, Mr. Stevens has asked a ques-~ 
tion. If you can answer it, will you do so? 

Dr. Storrs: Will you state your question again?) 

Q. (By Mr. Stevens): Didn’t Mr. Yeager ask? 
you a series of questions when you appeared before 
that inquest jury ? 
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A. I couldn’t even tell you who was asking the 
questions then. 

Q. It was someone from the District Attorney’s 
office, was there not? 

A. I won’t deny the fact. I don’t reeall. 

Q. And was it not a fact that you got quite upset 
as a result of the resulting verdict of the coroner’s 
jury there? 

A. I don’t remember getting upset at all. 

Mr. Stevens: Your witness, Mr. Taylor. [616] 


Redirect Examiantion 
iby Mr. Taylor: 


Q. I take it then you have no bias or prejudice 
in this present case then at all, Doctor? 

A. Yes, sir. 

Q. You have? A. No. 

Mr. Taylor: That’s all, Doctor. 

Mr. Stevens: One more question, Doctor, if you 
don’t mind. 

Reecross-Examination 


By Mr. Stevens: 


Q. Would the effect of being dragged across 
snow have anything to do with it as this friction 
that results in the strain on the scalp? 

Mr. Taylor: We are going to object, your Honor. 
There is no evidence. The testimony in the ease is 
she was dragged across the ground. 

The Court: J don’t think it is clear in the evi- 
dence what condition the ground was in at that 
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time. We know it was cold. We don’t know the con- 
dition of the ground. 

Mr. Stevens: I will withdraw the question. 
Thank you, Doctor. 


(Witness excused.) 
Mr. Miller: Like to call Mr. Anders, please. [617] 
BILL ANDERS 


a witness called in behalf of the defendant, was duly 
sworn and testified as follows: 


Direct Examination 
By My. Miller: 


Q. Will vou state your name to the Court, please? 

A. JT am Bill Anders. 

es Will you speak up a little louder. I can hardly 
you 

k Bill Anders, A-n-d-e-r-s, Anders. 

Q. Where do you live? 

A. 714-17th Street. 

Q. What do you do for an occupation ? 

A. I am a bartender. 

Q. Where do vou work? 

A. Club Birdland. 

Q. How long have you worked at the Club Bird- 


land? A. Since August the 9th, of ’54. 

Q. Were you working at the Club Birdland on: 
the Ist day of January, 1955? 

A. Yes, I was, because I was the oldest one 
there. 
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Q. Were you working at the Club Birdland on 
the 22nd day of January, 1955? 

A. Yes, I was. 

Q. Did you work at that place your regular 
shift between that period of time? [618] 

A. Yes, approximately from six o’clock until six 
in the morning, six in the afternoon until six in 
the morning. 

Q. You worked a twelve hour shift then. Do you 
know Myrtle Cathey, Myrtle Patricia Cathey, I 
believe she was known as Pat? 

A. I met her in the first part of the year. What 
day I don’t, I don’t know. She came to the Bird- 
land and she introduced herself to me and told me 
she was part owner of the Club Alibi and that is 
how I met her. 

Q. Do you recall anything special about her at 
the time that you met her? 

A. Well, nothing too special, no more than she 
was, she mentioned something about she hoped this 
year would be a better year for her than 754, and 
I asked her had she been having troubles in ’54 and 
she said, well, yes, she hadn’t been here long. She 
had been, she had came from the states to investi- 
gate a, her sister’s death. She said her sister was 
supposed to took some sleeping pills in Anchorage 
and she was still investigating and she never could 
see where she would ever kill herself. She said she 
was too fine a person to kill herself and that is how 
IT remember ever talking to her the first time. That 
is when she introduced herself to me. 
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Q. Was she alone? 

A. No, she, a eab driver brought her there. 

Q. Do you know that cab driver? [619] 

A. Well, at that time I didn’t, until a good while 
after. Then I didn’t know him. 

Q. When did you meet him? 

A. Well, I didn’t meet him the night that he 
brought her there because he was just talking to 
her, and I wasn’t introduced to him and I couldn’t 
remember the guy after then too well, so I remem- 
ber the night that she asked Roscoe Holland, he 
came out that morning to play a few numbers. He 
usually come out to see me. He wasn’t working there 
but he come out there, so she asked him, she knew 
Roscoe and she asked him to play some particular 
song Tor her, and he did and she gave him a dollar 
and she gave him another dollar. She bought us alla 
drink and then this cab driver told her that he was 
ready to go and she said she would like to hear 
Roseoe play, she would like to stick around so he 
left and about thirty minutes he came back. 

Q. Did he approach her again when he came 
hack? 

A. Yes, he told her that he came back after her. 

@. And did he, did they stay awhile or what hap- 
pened at that time? 

A. Well, they didn’t stay too long because I: 
ean’t, I don’t know exactly what was said because’ 
I am not allowed to listen to the conversation, hut 
anyway, he told, he came back after her. She told” 
him she still wanted to stay there because Roscoe 
was still playing some numbers for her. She [620% 
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then tells him he was paid off, to go get on. He 
says, ‘‘No, I’m not going nowhere. You are not talk- 
ing to somebody else. You are talking to me,’’ and 
then, well, she still was pretty well on her way, she 
was drinking and he pulled her off the stool and he 
pushed her to the door and they went on. Then a 
few days later after that happened the Territorial 
Policeman came there and asked me did she ever 
come out there. I told lim yes, because T knew her 
and he says, ‘Well, do vou know who brought her 
out here?’’ I say the man I wouldn’t say because 
It am not sure who he was and he said, ‘‘Do you 
know what he looks lke?’’ I say I didn’t pay that 
much attention. So he came back again and he asked 
me had I ever seen that eab driver again. I told 
him that { couldn’t remember him. 

Q. Do you know who the highway patrolman 


Was? A. Yes, I do. 
Q. Who was it? A. Office Dankworth. 
Q. Officer Dankworth? TN (eNOS 


Q. All right, go ahead. 

A. And then he, he, after I told him the next 
time that [ didn’t know who he were he said, ‘‘ Well, 
if you ever do find out who he were in the near 
future’’ said, ‘‘let me know because we are investi- 
eating a murder,’’ so I told him if I could remem- 
ber [ would let him know but I couldn’t remember 
the man. [621] I couldn’t point him out so T never 
did remember him anymore until he eame in, [ 
would say two months later which he was, [ 
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wouldn’t exactly say it was two months later, but 
anyway he asked me did I 
Q. How long ago from today has it been since 
he came m? 
A. I would say about, I hate to say because I 
am not sure. Maybe 


@. Can vou give us an approximate time? 

A. It was better than a month ago. 

Q. It wasn’t more than a month ago? 

A. No. I don’t think it was more than a month 
ago. 

Q. During the month of, the latter part of April 
or up until today of May? 

A. Say that again? 

@. I say, it was in the latter part of Ajpriljdo 
vou think? This is the 24th day of May now. Was it 
the latter part of April, the first part of May? 

A. Must have been the latter part of April. 

@. And vou say he came in, where did he come 
to? A. He came in the Birdland again. 

Q. And at that time what did he say to you? 

A. Well, see, between the times of that, well, he 
had been, come in and out of there and, but as I - 
sav I see him like I see a lot of cab drivers, don’t 
remember them so we have, we rolled the dice once 
or twice for some drinks over [622] the bar and he 
asked, he recalled my attention back to that time 
and L told him I just didn’t remember about that 
and he said, well, Roseoe was plaving the piano that 
night, and he said, ‘‘Did anybody ever ask you whe 
was out here.’’ T told him ves, so he said, well if, 
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‘Did you tell him?’’ I said no, because I didn’t 
know vour name to tell them, because I haven’t 
known the man’s name, but I seen him, so he said, 
‘‘In the event anybody ask vou was I here, I wasn’t 
here that night.’’ I said, ‘‘ Well, I don’t have nothing 
to do with that at all and I don’t want to get mixed 
up in that outfit because | know sueh a little about 
it.’”” I know nothing about it. That is what I tell 
him, so since then I have seen him numbers of times. 

Q. Who was that person? 

A. Well, his last name I don’t know, But I al- 
ways called him Marvin. That is what he told me 
his name were. 

Q. Do vou know what cab he drives? 

A. That I don’t know. I just know he is a cab 
driver and I also know he worked for Vie Hart 
because I have called him to carry me places. 

Q. Would you know his last name if you heard 
it? 

A. I wouldn’t be sure. I wouldn’t, I wouldn’t 
be too sure. 

Q. Marvin Jennings? 

A. His name reminded me of some, what made me 
remember [623] him, his name reminded me of 
some wav back history, gangster, you know like 
Jesse James, Al Jennings, that is what his name, 
Al Jennings, that is who I thought of when he 

Q. Was his name Jennings? 

A. That is what I think he said his name was. 
I’m not sure, but T know I remembered that T saw 
a picture and [ remembered about a man named 
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Al Jennings and I never heard that name before 
other than that. 

@. His last name was Jennings then, you think? 

A. I think that is what he said his name were 
because J remember from that. 

Q. You say that he asked you not to state that 
he had been eut out there with her that night? 

A. Yeah, he told me he said he was on that case 
and he didn’t want to let them know that he had 
been around out there that time or no other time, 
so I told him I hadn’t told those people because 
they hadn’t been back to see me no more because 
thev came about five times to get me to identify the 
man and I told him I couldn’t, which at that time 
I couldn’t because apparently that is the first time 
I seen the man in my life and the other times he 
eame in | wouldn’t have known him from nobody 
else and if he hadn’t reminded me of it, I never 
would have knew the man. 

Mr. Miller: You may take the witness. [624] 


Cross-Examination 
By Mr. Stevens: 


Q. Weren’t you in this Court room the other day, 
Mi. Anders? 

A. JI was in here a few minutes when Mr. Taylor 
1 think told you and the Judge that he had some law 
and vou went over there. I didn’t stay in too long 

Q. Now, let me refresh your recollection a little 
bit. Weren’t vou with Mr. Gines? 

A. Yes, I was: 
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Q. And Mr. Merk? 

A. No, I wasn’t with Mr. Merk. 

Q. Wasn’t Mr. Merk in the court room here 
when vou were here? 

A. Yes, he was. He had been here before I came 
here. 

Q. He is a partner down at the Birdland, isn’t 
he? A. Very true. 

Q. And weren’t you here when Mr. Jennings was 
on the stand as a matter of fact? 

A. No, I wasn’t. No, no, no, I wasn’t. 

Q. What day were you here? 

A. That I can’t say because I am afraid I would 
make a mistake, but I do know that I wasn’t here 
when he was on the stand. It had to be afterward. 

Q. You knew he had been a witness in here, 
didn’t you? [625] 

A. Well, I had heard that he had been a witness. 
As far as knowing it, I didn’t know because as I 
told you, I wasn’t here. 

Q. When was this he came out to tell you this 
story that vou should forget about his being in your 
place with Miss Cathey? 

A. Well, now, I just, well, I will tell you be- 
eause he wouldn’t ask me. That date I can’t re- 
member. 

Q. Was it a week ago? 

A. No, it was more than a week ago. 

Q. Was it more than a month ago? 


A. It was somewhere in the neighborhood of 
mat. 
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Q. Was it after the 25th of February? 

A. Well, see, that would be more than a month 
ago. Yes, it had to be after then. 

Q. It was after that? 

A. T guess it was, because—— 

Q. And Mr. Jennings came in and told you that 
you should forget about that, that he had been in 
there? 

A. Yes, he told me that, sure, he did. [ would tell 
him he told me that. I told him those officers had 
never been back to question me any more and I 
hadn’t seen them. 

Q. This was quite awhile after the officers had 
been in to see you? 

A. Oh, yes, a long time because they came in 
shortly [626] after that incident happened. 

Q. And you say that Mrs. Cathey told this cabby 
to go away, that he had already been paid off? 

A. That’s right, she told him the second time he 
came back, she said, ‘‘You have already been paid 
off and I want to stay here because Roscoe is play- 
ing me some numbers and I like to hear it, and Wl 
like it here and I want to stay.”’ 

Q. Did vou talk to Mi. Merk about this trial? — 

A. Oh, no more than he mentioned that it was — 
going on. 

Q. He has been here just about every day, hasn’t 
he? 

A. I don’t know. See, [ work nights and sleep 
days. 
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@. You haven’t seen him while this trial was 
on? 

A. I saw him here the other day but he was not 
with me. He was in here when I came in here. 

Q. Who came after you to tell you you were 
going to testify here today? 

A. Well, a cab came and knocked on my door. I 
was asleep. 

Did Mr. Urban come after vou? 

Mr. Urban? 

Max Urban : 

No, by all means not, no. 

When 
I could tell you what company the cab driver 
told me what knocked on my door and told me I was 
wanted in court [627] because I had no intentions of 
being up here no kind of way, because I was asleep 
because I didn’t get to bed until nine-thirty, ten 
o’clock this morning. 

Q. When you were up here the other day did 
you tell Mr. Urban about this time Mr. Jennings 
was out here to see you? 

A. No, I didn’t talk to him at all. 

@. When did you tell him about this? 

A. Tell who about it? 

Q. Tell Mr. Urban or Mr. Taylor or Mr. Miller 
about this time when Miss Cathey was out there with 
Jennings ? 

A. Well, see, Mr. Taylor has asked me the same 
as a lot of other people did the man ever come out 
there. 


ee 
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@. When did he ask you that? 

A. He asked me, let’s see, it was about a week 
ago. Maybe it was, I think it was in the Co-op Drug 
Store. I was going out and he was coming in and 
he asked me did I remember. I said, yes. 

Q. Well, when you were called to come in here, 
when were you called to come in here today, Mr. 
Anders ? 

A. Just about an hour ago. The cab driver woke 
me up. 

Mr. Stevens: Your witness, Mr. Miller. 


Redirect Examination 
By Mr. Miller: 


Q. Was that Mr. Taylor or myself that asked 
you if she had ever been in your place? [628] 

A. J was under the impression Mr. Taylor be- 
cause I was leaving out of the Co-op and you fellows 
was coming in and asking me did I know the lady, 
and I told you yes, and you said, did she ever come 
around your place, and I told vou yes. And I was 
under the impression it was him, but I do know 
that vou two were together but I was under the im- 
pression that he asked me about it but as far as me 
knowing that I was supposed to come up here or 
anyone told me to come up here, the first time [ 
know that I was supposed to come up here was 
about an hour and something ago when a red cab 
drove up in front of the door and knocked on the 
door and I got out of the bed and out the door and 
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he said, ‘“‘They want you in court.’’ I say, ‘‘ What 
for,’’ He say, ‘‘I don’t know.’’ Who sent him, how 
he got there, I didn’t ask lim. I know you are 
supposed to come to court, you are not supposed to 
hold up everything. 

Q. Mr. Anders, we sent him. A. Oh. 

Mr. Miller: That’s all. 


Recross-Examination 
By Mr. Stevens: 


Q. Didn’t you talk to Mv. Urban before he came 
in here? 

A. No, I havent seen him, I haven’t seen that 
gentleman in two or thice days. I haven’t seem him. 

Mr. Stevens: That’s all. 

Mr. Miller: That’s all. Thank you. 


(Witness excused.) [629] 
Mr. Miller: Is Mr. Finley out there? 


BURTON W. FINLEY 
a witness called in behalf of the defendant, was 
duly sworn and testified as follows: 


Direct Examination 
By Mr. Miller: 


@. Will you state your name to the Court, please, 
sir? A. Burton W. Ifinley. 

Q. What do you do? 

A. Officer, Department of Territorial Police. 

Q. Do you know Myrtle Cathey? 
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ae “No, sit donot, 

Q. Better known as Pat Cathey ? 

A. No, sir, I did not know her personally. 

Q. Do you know Marvin Jennings? 

Ro Meswsir lado: 

Q. How do you know him? 

Mr. Stevens: Just a moment, Mr. Finley. Your 
Honor, I am going to ask for an offer of proof 
hefore we go further with this witness. 

The Court: Very well. 


(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the hearing of the jury:) 


My. Stevens: It is my information that [630] 
this is evidence which would tend to show an ac- 
cusation of crime or one incident of bad character 
and I do not believe that such is admissible for im- 
peachment. There is no other foundation laid for it. 
Under ow: code, only general reputation for truth 
and veracity or moral character is admissible. 

Mr. Miller: As far as foundation is concerned, 
we have just got started on the foundaton. : 
The Court: Of course, I don’t know what coun- 
sel proposes to prove by this witness, but the Court 
will stop a specific instance that might reflect bad — 

conduct. 

Mr. Miller: Well, we ask the man here for the 
sole purpose of showing that the defendant was” 
arrested on or about the, well, during the week, for” 


earrving concealed weapons. ' 
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His conduct was put in evidence as I recall due to 
the fact that he testified that he had never been in 
any trouble and had nothing pending and so on and 
so forth. 

Mr. Stevens: This was an incident that hap- 
pened after My. Jennings testified, to my knowledge. 
Therefore, it was something that he could not be- 
impeached for, for having stated wrongfully on the 
stand. It is only evidence of bad character. 

Mr. Taylor: It is coupled, your Honor, with the 
fact that his testimony here, his reputation that he 
was, had a reputation of being a pandever for lewd 
women. Now, since this matter has come up he was 
taken into custody and searched [631] and a loaded 
revolver was found on him and. we think, vour 
Honor, that it should be admissible to show 

The Court: Did that incident occur after the 
testimony here? 

Mr. Miller: Yes: it did. In fact it was dur- 
ing | 

Mr. Taylor: After that. 

Mr. Miller: As T understand it was all in the 
last week. 

Mr. Stevens: Yes, there is no question that it 


happened but I believe even if he were in jail 

now for the same thing it wouldn’t make any differ- 

ence. He has not been convicted. It is a accusation. 
My. Miller: It shows the character of the wit- 

ness, all we wanted it for. 

| The Court: Of course, the Court doesn’t con- 

ee that statute, impeachment statute as liberally 
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as evidently vou gentlemen do. Being new to the 
jurisdiction I have permitted you to proceed as the 
testimony came in vesterday about the defendant 
being a procurer. The Court was of the opinion that 
that was inadmissible for the purpose of impeach- 
ment. 

Ma. Tavlor: You mean as to the cab driver was 
a procurer? 

The Court: Yes, the Court believes that it is 
limited to the general 1eputation for mora] charac- 
ter and his [632] reputation such as to render a wit- 
ness unworthy of belief. That is the Court’s inter- 
pretation of it, but the government imposed no 
objection yesterday. 

Mr. Stevens: Well, we have seen rather broad 
latitude on the type of character, your Honor. 

The Court: Well, I think the Court will pre- 
elude the defendant from showing the witness was 
subsequently. subsequent to his testimony found 
with a concealed weapon on his person. 

Mr. Taylor: There is one thing about this, vour 
Honor, although the man was searched and a pistol, 
a loaded revolver was found on him, he was not 


prosecuted and I was informed bv the police it was_ 


because he was a witness 1n this ease. 

Mr. Stevens: Well if vou want to bring that out 

The Court: He might well have carried the 
weapon as a restlt of his testimony here. I don’t 
know. 

Mr. Stevens: Precisely, preeisely why he had it. 
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Mr. Taylor: He can also do it by getting a per- 
mit. I don’t think he is in any better standing than 
anybody else. 

The Court: You don’t want to go into a col- 
lateral matter. You have your record made. 


(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury:) [633] 


The Court: Any further question of this witness 
Mr. Finley? 

Mr. Miller: Yes, your Honor. 

The Court: Very well. 

Q. (By Mr. Miller): Did you take any part in 
the investigation of this particular matter now on 
trial? 

A. What matter is that, on the Urban case, sir? 

Q. Yes. A. No, sir, I did not. 

My. Miller: That’s all. 

Mr. Stevens: Thank you very much. 


(Witness excused.) 


Mr. Miller: The defendant rests, your Honor. 

The Court: The government prepared to go into 
rebuttal ? 

Mr. Stevens: Yes. the government calls Mr. Wil- 
liams. 

The Clerk: Government’s Identification No. 21. 


(Prescription from Williams Drug was 
marked Government’s Identification No. 21.) 
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a witness called in behalf of the plaintiff in rebuttal, 
was duly sworn and testified as follows: 


Q. 


Direct Examination 


(By Mr. Stevens): Will you state your 


name, please ? 


eo Pe er 


George F. Williams. 

What do yon do, Mr. Williams? 

I am the druggist. 

You have a drug store here? 

1328 South Cushman. 

Is that known as Williams drug Store? 
George Willams. 

This is Government’s Identification 21. Can 


vou tell us what that is, Mr. Williams? 


A. 


That is a prescription I filled on about, well, 


it was the 23rd day of January for Seconal. It is 
a mild sedative. 


OFPOoOPOrooPore 


How did you get that prescription ? 

Doctor Anderson phoned it. 

Do vou remember when he phoned you? 
No, I don’t. It was Sunday. 

It was on Sunday? A. It was on Sunday. 
What hours are you opened on Sunday ? 
Nine in the morning until eleven at night. 
Sometime during that period ? 

Sometime during that period. 

Do you know who picked that up? 

No, I don’t. [635] 

When a person picks up such a prescription, — 


Mr. Williams, they have to sign a book? 
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A. No. 

@. ‘There isn’t anything, any papers or any re- 
ceipts you have to sign to pick up such a thing? 

re Not at all. 

Mr. Stevens: We offer that in evidence, your 
Honor. 

The Court: Defendant’s counsel see it? 

Mr. Stevens: Yes, your Honor. 

Mr. Taylor: We have no objection, your Honor. 

The Court: It will be received. 

Mr. Stevens: Your witness, Mr. Taylor. 

The Clerk: Government’s Exhibit K. 


(Government’s Identification No. 21 was re- 


ceived in evidence as Government’s Exhibit K.) 


Cross-Examination 
By Mr. Taylor: 


Q. Mr. Williams, do you know Mr. Urban, Leon 


Urban? A. I don’t know him, Mr. Taylor. 
Q. Do you recognize the gentleman sitting next 
to me here? A. No, I don’t. 
Q. What? 


A. I ean’t truthfully say that I can. [636] 
Q. Do you have difficulty seeing down here with 


the glasses? A. No. 
@. What? A. No. 
@. You can see plainly ? A. I ean see. 


Q. Do you remember having at the time that 
these capsules were picked up, Mr. Williams, do you 
remember having a conversation with Mv. Urban 
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regarding a dog? A. No; I done 

Q. You remember a conversation about putting 
away a dog you said had been, you had a dog that 
vou needed to put him away. Mr. Urban mentioned 
something about he had to have a dog put away one 
time ? 

A. I just don’t recall. We get some, excuse me, 
people in the store like that, get all kinds of con- 
versation. 

Q. You got an old dog, Mr. Williams, that is 
getting quite old and may have to be put away? 

A. I have a dog, ten years old. 

Q. You remember any conversation about that 
with Mr. Urban at the time that he picked up the 


pills ? a No, iedonite 
Q. If vou did it made no impression your mind 
then ? AL” NowhG ml 


Myr. Taylot: Thats, all. 

Mr. Stevens: Thank you, Mr. Williams. Wait a 
minute, just a minute. Has the Court ruled on that, 
please ? 

The Court: Yes, there was no objection. 

Mr. Stevens: Thank you, Mr. Williams. 


(Witness excused.) 


Mr. Stevens: Call M1. Henrv Jarrell, please. 
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HENRY JARRELL 
a witness called in behalf of the plaintiff in rebuttal 
was duly sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. Would vou state your name, please? 

A. Henry Jarrell. J-a-r-1-e-l-l. 

Q. You reside near Fairbanks here, or in Fair. 
banks? A. Yes. 

Q. Do you know where the Club Alibi is, Mr. 
Jarrell? A. Yes, 

Q. Would you tell us, were you there in January 
Of 1955? 

A. Somewhere right around there, right around 
the 31st, somewhere around there. 

Q. Somewhere around the 31st? A. Yes. 

Q. Do you know what time it was when you went 
in there? 

A. No, I don’t know the exact time it was. I was 
coming [638] in from Eielson. I stopped in there to 
have a drink. 


Q. Was there anyone else in there? 

A. Three GI’s. 
— Q. And a bartender? 
men. Yes. 
Q. Do you know who the bartender was? This 
gentleman here, Mr. Urban? A. Yes. 
| Q. While you were in there did you hear any 
noises ? A. Yeah, I heard some woman. 


| 
) Mr. Taylor: Just a moment, your Honor. We 
| 
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are going to object, improper rebuttal. It has not, 
heen no testimony for direct examination about that, 
no, has not been raised on our cross-examination. 

The Court: The government may proceed. 

Q. (By Mi. Stevens): Did you hear any noises 
while you were in there? 

A. Yes, I was only in there about five minutes. 

@. What did you hear? 

A. Some woman in the room there moaning and 
groaning. That is all 1 heard. 

Q@. Did vou hear the bartender say anything 
about that ? 

A. Well, yes, when she was moaning and groan- 
ing there, she, the bartender says, talking to these 
three GI’s, he says, ‘‘I will go back there shut that 
bitch up.’’ That is all I heard. [689] He went back 
there to the room. I got up and left. 

Mr. Stevens: Your witness, Mr. Taylor. 


Cross-Examination 
By Xi ‘Taylor: 


What time of the day was that? 

I don’t know what time of the day it was. 
Do you know what day it was? 

Not exactly, no. 

Do you know what month it was? 

It was in January. 

What vear? LOSS 

That the first time you ever been in there? 
First time [ ever been in there, yes. 


HOOP OLOPOS 
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Q. When was you subpoenaed to appear before 


this Court? A. Saturday, I think it was. 
Q. What? A. Saturday, I think. 
Q. Saturday? A. Yeah. 


Q. Did you volunteer to come in; who asked you 
to come in? 

A. I don’t know who the fellow was that brought 
the papers down. I never seen him before. 

Q. Who did you talk to about coming down here? 

A. I didn’t talk to anybody. He just brought the 
papers [640] down, told me right on the papers. 

Q. Somebody just picked your name out of 
the telephone directory then, issued a subpoena for 
you? A. Lieutenant called me in. 

Q. Who? 

A. Lieutenant down at the Highway Patrol 
down there. 

Q. Oh, he looked you up? A. Yes. 

Q. Or did you look him up? 

A. He looked me up. 

Q. What Lieutenant? 

A. I don’t know what his name is. 

Q. How did he get your name? 

A. I don’t know that. 

Q. And you say this gentleman sitting at my 
ght was the bartender? A. Yes. 

Q. What time of the evening was it? 

A. I don’t know what time it was. 

Q. What did this groaning, what was said 2 

A. Didn’t say anything, just moaning and groan- 
ing back there, al] I heard. 
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Knock like that on the wall from there? 
No, I never heard anything lke that. 

Never heard that? [641] 

I didn’t hear any knock. 

Hear any words? A Noi 

Could it have been around the 19th of Janu- 


No, I think it was, it was later than that. 


Later that what? A. Later than that 
First of February? mn Ne 
When? A. It was in January. 


What time in January? 

It was along, right around the 31st. 

What? A. Right around the 31st. 
Right around the 31st? Maybe it was the 31st, 


is that right? 


ne 


I wouldn’t say for sure, it was the 31st. No, 


Tn o0teetre: 


Are vou sure you were in the Alibi Club? 
Yes, I am sure I was there. 

That the first time you ever been in there? 
First time. 

Been there since? 

Never have been there since. [642] 


| 


In other words, you would come under the - 
heading of a convenient witness, is that right, Mr. — 
Jarrell ? 


Mr. Stevens: I object to that, your Honor. 
The Court: Sustained. 


Q. 


(By Mz. Taylor): Who did you first talk a 


ahout this ? 


: 
i 


United States of America 601 


(Testimony of Henry Jarrell.) 

A. I don’t remember ever saying anything about 
it except the lady down at the Four Corners down 
there used to go in there and have coffee all the 
time. That is the only 

Mr. Taylor: If the Court please, we move to 
strike all the testimony of this witness, testifying to 
fact that he has absolutely no recollection of the 
time, the day, the hour, as to alleged occurrence. I 
feel, your Honor, that it should not be allowed to 
go to the jury for indefiniteness. 

Mr. Stevens: Mr. Anders couldn’t even pinpoint 
the month, your Honor. 

The Court: The Court will deny the motion. 

Mr. Taylor: That’s all. 

Mr. Stevens: Thank you very much, Mr. Jarrell. 


(Witness excused.) 


Mr. Stevens: Call Mr. Bush, Mr. Floyd Bush. 


FLOYD BUSH 
a witness called in behalf of the plaintiff in rebuttal, 
was duly sworn and testified as follows: [643] 


Direct Examination 
By Mr. Stevens: 


Could you tell us your name, please? 
Floyd Bush. 

You live in Fairbanks ? 

509 Eighth Street. 

Do you know where the Alibi Club is? 
Yes. 


>O>OroO 
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Q. Do you know Curly Urban who has that 
Club ? ‘A. Wes: 

Q. Have you been there at the Club? 

A. Yes. 

Q. Would you tell us when the last time you 
were in there in January of 1955? 

Mr. Taylor: We object to the leading question, 
your Honor, pinpointing the month. 

The Court: Yes, sustained. The question, I think 
the last time, there is no showing he was there in 
January of 1955. You asked him when was the last 
time in January he was there. 

Mr. Stephens: Oh, yes, beg your pardon. 

Q. (By Mr. Stevens): Were you there in Janu- 
ary ? A. Yes. 

Q. When was the last time that you were there 
in 1955? [644] 

A. I couldn’t answer that question. 

®. Do you recall going there at all between the 
22nd of January and the 30th of January? 

A. Ves: 

Q. Do you know what day it was that you went 
down there? A. Not definitely I don’t. 

Q. Would you tell us the time when vou went 
down there, please? 

A. Approximately a quarter till seven. 

@. What did you go there for, Mr. Bush? 

A. I went down to see Curley concerning some 
stuff that we were selling at an auction sale. 

Q@. Did you hear any type of peculiar sounds 
while you were there? A. I heard a noise. 


] 
: 


} 
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Q. What was that noise, sir. 

Q. I heard a noise. It was behind walls. I would 
have no way of knowing what it was, who it was. 

Q. Did you know what type of sound it was? 

A. Well, it was a noise, it wasn’t in the room we 
was in. It came from another part of the building. 

Q. Well, would you describe the noise for us, 
please ? 

A. Well, I wouldn’t know how to describe it. 

(. Did you know Pat Cathey? 

A. I had met her. As far as I can remember I 
have met her twice. [645] 

@. Could you place this occasion in terms of the 
time when, or did you know that Pat Cathey had 
died first, did vou know that she had died? 

A. At the time I was out there? 

Q. No, I mean did you know before you came 
here today? A. I read it in the newspaper. 

Q. Well, now, can you place this visit of yours 
to the Alibi Club in relation to the time you read it 
in the newspaper ? 

A. It was the following issue of the newspaper 
after the night that I was out there. 

@. And 

Mr. Taylor: TI didn’t get that answer. Will you 
read it? 


(Thereupon, the reporter read the last an- 
swer. ) 


Q. (By Mr. Stevens): Would you tell us the 
type of sound that you heard there, please? 
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A. It was a sound that attracted my attention to 
the extent that I asked Curley what in the hell it was. 

Q. You can’t describe the sound though? 

A. You, I would have no reason to remember it 
well enough to describe it. 

Q. Well, was it a person or 

A. Well, it would be, I wouldn’t want to defin- 
itely say [646] that I knew it was a person. I took it 
for a person. 

Q. Well, you say you asked Curley what it was? 

A. I asked Curley, I said, ‘‘ What in the hell is 
that ?”’ 

Q. And what was said? 

A. He said, ‘‘That is Pat, she’s got the flu.’’ 

@. And the following edition of the paper, the 
newspaper came out, it was the next issue of the 
newspaper when you saw it? A. That’s righ@ 

Q. That she was dead, that is that is what the 
paper said? A. That is what the paper said. 

Mr. Stevens: Your witness, Mr. Taylor. 


Cross-Examination 
By Mr. Taylor: 


Q. What day did you say you went there, Mr. 
Bush? 

A. I didn’t say the day. I said it was as to the 
date, I didn’t say. I said I was out there. 

Q. The day of the week, could fix that? 

A. TI ean say it was the following issue of the 
paper [ read in it that she was dead. The date I 
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would have no way of remembering the date, no 
reason for remembering. 

Q. So it would be a week day then, if the next 
day’s paper was published then, is that right? 

A. It was evidently a Saturday or a Sunday 
night. [647] 

Q. What? 

A. It was evidently a Saturday or a Sunday 
night. I don’t remember which it was. The following 
issue of the paper I read in the newspaper. 

Q. It would be a Saturday or Monday? 

A. Iwas out the evening before. It was the next 
day’s issue of the paper because I read it. 

Mr. Taylor: I think that is all. 

Mr. Stevens: Thank you very much. 


(Witness excused.) 


The Court: Shall we take a recess before the 
next witness. 

Mr. Stevens: Yes, sir; thank you. 

The Court: Members of the jury, once more it 
is my duty to admonish vou do not discuss the 
subject matter of this trial with anyone; do not 
permit anyone to discuss it with you; do not listen 
to any conversation concerning the subject of this 
trial; do not form or express any opinion thereon 
until the case is finally submitted to you. Court 
will recess for ten minutes. 
| The Clerk: Court will recess for ten minutes. 
(Thereupon, at 4:05 p.m., the Court took a 

recess until 4:15 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 
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My. Stevens: We will stipulate that all members | 
of [648] the jury are here, your Honor. . 

Myr. Taylor: The defendant will also. 

The Court: Let the record show the presence of 
the defendant. You may proceed, gentlemen. 

Mr. Stevens: Call Mrs. Legerat, please. She is 
right outside. | 


ELAINE LEGERAT 
4 witness called in behalf of the plaintiff in rebuttal, 
was duly sworn, and testified as follows: 


Direct Examination 


By Mr. Stevens: 


Q. Would you state your name, please? 

A. Elaine Legerat. 

Q. Spell the last name, please. 

A. L-e-g-e-r-a-t. 

Q. Where do you live, Mrs. Legerat? 

A. At the present time? 

Q. Yes, mam. A. 24th and Cushman. 

Q. And do you know Mr. Urban? A. Y@ 

Q. Did you know Pat Cathey? A. Yes. 

Q. How long did you know Pat Cathey ? 

A. Approximately five months, I think. [649] 
— QQ. Did you know her during the month of De 
cember? A. Yes. 

Q. That is, December 1954? A. Yes. | 


Q. Do vou know where she was living at thé 
time ? A. Yas. 

Q. Where was that, please? 

A. At the Alin Club. 
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Q. Did you ever see her there at the Alibi Club? 

A. Yes. 

Q. Do you recall whether or not you saw her 
there in the latter part of December, 1954? 

A. Yes. 

Q. Do you remember what approximate date that 
was ? 

A. Oh, it was a little bit after Christmas. I am 
not sure of the date. 

What? A. It was before the new year. 
What time did you go there? 

Around four or five in the afternoon. 

And who was there? A. Pat. 

Was the bar open? 

No, she opened the door for me. 

Did you notice her physical appearance at 
Phat time? [650] 

A. She had a black eye. 

Q. Do you know how she got that black eye? 

Mr. Taylor: Just a moment, your Honor. We are 
going to object. It would be hearsay. 

The Court: I believe that’s right. I will have 
to sustain that. She can answer if she knows. The 
question I believe is do you know. 

Mr. Stevens: The question is do you know. 

The Court: You can answer yes or no. 


fea at 


Mrs. Legerat: J only know what she told me. 

Mr. Taylor: We object. 

The Court: Sustained. 

Q. (By Mr. Stevens): Did you notice any of 
: the rest of her body at that time? 


: 
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A. Yes, she had; she showed me some black and 
blue spots on her back. 

@. Did you, did she show you anything else at 
that time? 

A. Besides the black and blue spots she went in 
the back room of the bar where she stayed and 
brought out a ball of hair and said that 

Mr. Taylor: Just a moment. Don’t testify to 
what she said. We object, your Honor, upon the 
erounds testifying to what was said. 

The Court: Yes; the court will caution the 
witness [651] not to state what Miss Cathey said. 

Mv. Stevens: Well then, I move to strike all of 
Mr. Urban’s testimony concerning what Miss Cathey 
said, your Honor. 

The Court: Do you wish to approach the bench 
on an offer of this witness. 

Mr. Stevens: Yes, your Honor, I will. 


(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the hearing of the jury:) 


The Court: Does the government contend that _ 


the witness on the stand may properly testify to 
what the deceased victim stated to her? 

Mr. Stevens: Well, we had a serious question 
about it, but as I remember right at the very first 
of the trial I made an objection. It may not have 
heen specific enough, I mean at the very first of 
Mr. Urban’s testimony I made an objection con- 
cerning the content of what was said and the Court 
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permitted the testimony to go ahead. I understand 
that there is a theory upon which statements of the 
deceased may be in, other than dying declarations. 
However, it was a little broad as far as I was con- 
cerned then, but in view of the repeated testimony 
concerning what she said, I felt that this subject 
could be properly covered. If it is not properly 
covered why then I believe that we should instruct 
the jury [652] that they must disregard everything 
that Mr. Urban has said concerning what Mrs. 
Cathey told him. 

The Court: Of course, the Court is now faced 
with the proposition as to whether the government 
contends that this witness is competent to testify 
to statements of the deceased victim and if there is 
an exception to the hearsay rule that would apply. 
The Court is unaware of it but it is important and I 
which to give the government an opportunity to con- 
vince the Court. It is an important matter. 

Mr. Taylor: J think something that far prior to 
the death of Miss Cathey certainly would not be 
competent to show, to prove any of the elements of 
the crime. 

Mi. Miller: It is definitely hearsay. 

The Court: Oh, if this were a statement by the 
defendant the Court would quickly permit it over 
any kind of an objection. The time element doesn’t 
hother the Court. It is whether or not this is an ex- 
ception to the hearsay rule. 

My. Miller: I can’t think of one. 

Mr. Stevens: I can’t think of one either except 
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as I say, the testimony has been replete here con- 
cerning what Ma. Urban has said she said and what 
other people have said she said. Mr. Anders con- 
tinued with what she said. Counsel for the defense 


has offered repeated testimony of what she said. | 
Mr. Miller: What Mx. Anders testified to was | 


what, [653] basically was what My. 


The Court: Oh, many witnesses have testified to | 


what Cathey said. Mrs. Hethermgton and others 
have testified to what Miss Cathey said. 


Mr. Taylor: Well, they have, I think if this had | 


been brought in on direct, but I don’t think we 
would have raised it, but it is a rebuttal. It means 
us calling other witnesses. 

The Court: If your only objection is it is not 


proper in rebuttal 

Mr. Miller: Oh, no, we are not. We are using 
the objection of hearsay. 

Mr. Taylor: Oh, no, we are not. We say it is 
hearsay only. 

The Court: I, you think, Mr. Stevens, you can 
find any authorities for the Court on this proposi 
tion? 

Mr. Stevens: No, I don’t. 

The Court: I mean, I’m afraid of it. 

Mr. Stevens: But on the other hand, I believe 11 
view of the record concerning the repeated assertion: 
of what Mrs. Cathey said and I questioned Mi 
Urban specifically about this instance if your Hono 
will recall. I asked him about this lady who wa 
pregnant and if he didn’t know of this conversatio 


United States of America 611 


(Testimony of Elaine Legerat. ) 

with Pat and this lady, but is is my understanding 
at this time that he was not present from what Mrs. 
Legerat said. [654] 

Mr. Miller: That still doesn’t get around the 
hearsay evidence rule. As far as striking other wit- 
nesses that testified to that, you would just about 
have to take a transcript and read to the jury the 
transcript and say now, strike this and this. Now, 
that would be most dangerous. It would be highly 
prejudicial. 

Mr. Stevens: Well, Mr. Anders testified here a 
few minutes ago at some length. 

Mr. Taylor: There has been as much hearsay 
brought out by one side as there has in the other. 

Lhe Court: And, of course, the record will speak 
for itself, but I don’t think the Court has overruled 
hearsav objections. 

Mr. Stevens: Very well, your Honor. 


(Thereupon, the attorneys withdrew from 
the bench and the following proceedings were 
had in the hearing of the uaey: ) 


@. (By Mr. Stevens): Was Mr. Urban present 
during any of these times when vou were there with 
Pat Cathey, these two times that you have testified 
to right now? A. No. 

@. Did you discuss this subject with Mrs. Cathey 
at any time when Mr. Urban was present? 

A. About the bruises on her body you [655] 
mean ? 


@. Yes. A. Yes. 
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@. When was that? 

A. Well, on January, about January 12th she 
told me to look at her forehead. She said that her 
hair had grown back in or was starting to grow 
back in. 

Q. Was Mr. Urban there at that time? 

we No. 

Q. When was it that you say he was there, was 
he present at any time, Mrs. Legerat, when yon 
were talking to Mrs. Cathey concerning this mat- 
ter ? A. Not concerning the bruises, no. 

Q. Well, when was it that he was present when 
you were talking to Mrs. Cathey? 

A. Well, I can’t name any specific date, but 
several times when we went there in the evenings to 
drink or that, why he was around and one time in 
particular I remember we were talking about her 
children and he appeared quite disgusted with it 
because she was drinking and melancholy and told 
us to forget about it. 

Q. Mr. Urban told you that? A. Yes. : 

Mr. Stevens: Your witness. 

The Court: My. Stevens, I wonder if you could © 
determine from this witness whether she had any | 
conversations [656] with the defendant on or about | 
this time concerning these matters. 

Mr. Stevens: Thank you. 

Q. (By Mr. Stevens): Did you talk to Ma 
Urban concerning any of these matters while Mrs. 
Cathey was alive? 

A. Not that I can remember. 


: 
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Myr. Stevens: Thank you very much. Thank you, 
your Honor. Your witness, Mr. Taylor. 


Cross-Examination 
By Mr. Miller: 


©; Did you testify to a ball of hair? 

A. Pardon me. 

Q@. Did you testify to a ball of hair that she 
went back and got? 

A. Yes, she showed me a ball of hair. 

Q. That was a ball like a baseball or golf ball, 
something like that? 

A. About the size of a junior size bowling ball. 

Q. It was a ball? 

A. Yes. Well, it was loosely put together so 
that it was about the size of a junior sized bowling 
ball. 

Mr. Miller: That’s all. Thank vou, mam. 


(Witness excused. ) 


Mr. Stevens: Pardon me just a minute. I will 
find [657] the name of this witness. 


FRANK J. GUSKEY 
a witness called in behalf of the plaintiff in rebuttal, 
was duly sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Q. Would you state your name, please? 
A. Frank J. Guskey, Junior. 
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My. Taylor: Just a little louder, please. 

Mr. Guskey: Frank Guskey. G-u-s-k-e-y. 

Q@. (By Mz. Stevens): You live here in Fair- 
banks, Mr. Guskey ? A. Tes. 

Q. Do you know Mr. Urban, Curly Urban? 

Ng Nees. 

Q. Are you acquainted with the Alibi Club down 
in South Fairbanks? A. Yes. 

Q. And did you know a Myrtle Cathey? Pat 
Cathey ? A. Yes. 

Q. Were you in the Alibi Club during the month 


of January, 1955, at all? Am Yes: 
Q. Do you recall approximately when you were 
there ? A. No. [658] 


Q. Do you reeall whether you were there between 
the 22nd of January and the last day of January? 


in. Yes. 

Q. Who went there with you, do you know? 

A. Nobody. Not that I remember. 

Q@. You went alone? As Yes 

@. What time of day did you go there? 

A. In the evening. 

Q. How many times did you go there? 

A. At least two times a week. 

Q. You recall two times now? A. Wee 

Q. Do vou know, or do you reeall what day of 
the week it was? A. No. 


Q. Did you go there two successive evenings oF 
two evenings in the same week or how was it? 

A. 1 don’t think they were two successive eve- 
nings. 
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Q. I beg your pardon? 
A. I don’t believe they were two snecessive eve- 


nings. 
@. Were they in the same week? A. Mes. 
Q. While you were there was Curly there? 
A. Yes. [659] 
Q. Did you see Pat? A. No. 
@. Did you hear anv sounds there at the elub? 
A. Yes. 
Q. What did you hear? 


A. J heard Pat in the back room. IT don"t know 
if it was Pat, I thought it was, moaning and groan- 
ing, something hke a sick person. 

Q. At that time did you hear any comment by 
Mh. Urban? A. Yes. 

Q. What did he say at that time? 

A. ‘‘Goddamit, Pat, shut up,’’ words to that ef- 
fect. I am not quoting him. 

Mr. Stevens: Thank you, Mr. Guskey. Your 
witness, Mr. Taylor. 


Cross-Examination 
By Mr. Taylor: 


Q@. Mr. Guskey, who is the lady that went there 
with you to the Alibi Club? 
I didn’t go with anybody. 
What? A. TI didn’t go with anyone. 
You never took a lady to the Alibi Club? 
I have before, but not that time. 
I mean before that, whose wife was it vou 


ee 
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took there? [660] A. Mrs. Van'Cleara 

Mr. Stevens: I object to that, your Honor. 

Q. (By Mr. Taylor): What? 

A. Mrs. Van Cleave, Junior. 

The Court: We are concerned now with the 
dates between the 22nd and the 30th of January, 
19595. 

Q. (By Mr. Taylor): You say Mis) ian 
Cleave? 

Mr. Stevens: I object to any further question- 
ing unless the date is established. 

The Court: Sustained. 

Q. (By Mr. Taylor): Well, when did you, how 
long had you known Pat Cathey? 

A. I don’t remember just—— 

Q. What? 

A. JI don’t remember, not too long before that. 

@. November? 

A. I’m not sure. I don’t think she was there 
the first time I went in the club. 

Q. Well, when was the first time vou went in 
there? ™ 

A. I believe it was toward the end of November. 
| am not. positive. 

Q. When was it you took Mrs. Van Cleavel 
there? | 

A. I don’t remember that either. Her husband 
was there, too. [661] 

Q. And did you ever go thete to visit Pat? 

R. No. 
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Q. And isn’t it a fact, Mr. Guskey, that you 
propositioned Pat to go out with you? 

m, ‘NiO, 

Q. What? A. No. 

Mr. Taylor: That’s all. 

Mr. Stevens: Thank you, Mr. Guskey. 


(Witness excused.) 


Mr. Stevens: Call Florence Harris, please. 


FLORENCE HARRIS 
a witness called in behalf of the plaintiff in rebuttal, 
was duly sworn and testified as follows: 


Direct Examination 
By Mr. Stevens: 


Will you tell us your name, please? 
Florence L. Harris. 
Where do you live, Mrs. Harris? 
. Thirteen mile. 
The Court: I think you would like an amplifier 
to help your voice carry in the room? 
Mrs. Harris: I think so. 
The Court: Very well. [662] 
Q. (By Mr. Stevens): Now, did you know a 
Pat Cathey? A. Yes, I did, sir. 
Q. Do you know Curly Urban? 
ee Yes, Ld, sit, 
@. How long did you know Pat Cathey? 
A. Oh, about two and a half months, threc 


> OPS 
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months. About three months, two and a half to 
three months. 

Q. Do you know where she was living? 

A. At the Alibi Club. 

Q. Were you friendly with Mrs. Cathey? 

A. Well, sort of friendly with her, yes. 

Q. Did you ever visit her there at the Alibi 
Club? A. Definitely, yes. Many times. 

Q. Did, during the time you knew Mrs. Cathey, 
did you ever observe any types of marks on her 
body ? A. Yes sledid: 

@. Where were those marks? 

A. On her body, on her sides and also on her 
thighs and her eyes. 

Q. Did you ever notice any particular mark? 

A. Well, she showed me one particular mark, it 
was after Christmas, that he, Curly had supposed 
to have hit her with a ring. 

My. Taylor: Just a moment, your Honor. Wey 
are going [663] to object to any hearsay testimony. 

The Court: Sustained. She may tell what she 
saw. 

Q. (By Mr. Stevens): Did you see the mark 
yourself ? A. Yes, I saw the mark. 

Q. Did you notice the type of mark it was? 

A. Well, it was an oblong mark, but whether it 
was definitely a ring mark or not I eouldn’t tell. 

Mr. Taylor: Just a moment, calling for a cons 
clusion as to what caused the mark. 

The Court: Sustained as to that. She said it was 
an oblong mark. That may stand. 


: 
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My. Stevens: Yes, Mrs. Harris, you are not to 
try, try not to tell us what Mis. Cathey told you. 
That would be hearsay. You are not allowed to tell 
that here. 

Q. (By Mr. Stevens): Were you there on 
Christmas Eve at the Alibi Club? AWRY csesir. 

@. And who was there at that time? 

A. Pat and Curly and Al and myself. I think 
there was a couple of other people there, I’m not 
too sure. GI’s or something. 


Q. What time was that that you were there? 

A. Qh, just before midnight. 

Q. And where was Curly? [664] 

A. He was behind the bar. 

@. And would you tell us where Pat was at that 
time ? 


A. She was sitting at the end of the bar. 

Q. Did you witness anything that occurred at 
that time? 

A. Yes, they sort of had an argument and thev 
were swearing at each other. Then after that he 
gave her a slap, a clout around the face, caught her 
in the face and ear. He gave her a hack-hand, that 
is what it was. 

@. Was he behind the bar at that time? 

A. Qh, yes. He was behind the bar and he 
knocked her off the stool. He hit her from where 
she was sitting. 

Q. Did you ever witness any other type of vio- 
lence take place then between Mr. Urban and Mrs. 
Cathey ? 
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A. Well, on one occasion, but I don’t really re- 
member that. 

Q. Now, did Mr. Urban talk to you concerning 
vour testimony here, Mrs. Harris? 

A. Qh, he spoke to me yesterday morning. 

Q. What did he tell you yesterday morning? 

Mr. Taylor: If the Court please, I don’t believe 
that would be admissible, going to prove or disprove 
any of the issues of this case. 

The Court: If he talked to her relative to her 
testimony in this case she may state what he said. 

Q. (By Mr. Stevens): Was it relative to her 
being in Court? [665] 

A. Yes, it was. He didn’t want me to testify. He 
told me I should kind of hide. 

Q. And why was that? 

A. Well, I really don’t know. In a way he said 
it would be bad for my citizenship. 

@. Have you an application for citizenship ? 

A. Yes, sir. 

Q. Did you talk to Mr. Urban about this case 
any other place other than here ? A, Wes 

Q. When was that? 

A. Mr. Miller’s house. 

Q. How long ago was that? 

A. Last week. 

Q. Did Mr. Urban say anything to you at that 
time after you talked to Mr. Miller? 

A. No, he, well, he just said that I should go 
and hide. He told my friend that, too. 

Mr. Stevens: Your witness, Mr. Taylor. 
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Cross-Examination 
By Myr. Miller: 


Q. I might ask you, how did you happen to be 
at my house? 

A. Well, Curly sent me home with a message to 
tell Al that Curly wanted to see him and Mr. Taylor 
wanted to see me [666] in his office, so we got down 
to Mr. Taylor’s office and he wasn’t there so we 
were driving and we saw Curly on the street and 
we were going to meet him later and then he told 
us that you wanted to see us. I didn’t know who 
you were at all. 

Q. How long were you at the house? 

A. Oh, only about five minutes, five or ten min- 


@. Were you asked to leave? 

A. Well, you had to go out if you remember. 

@. And when you told me what your story was, 
did I tell you that I didn’t have anything to talk 
with you about? 

A. That’s right, yes, vou did. After I 
statement you said that was enough. 

Q. Now, to get into the testimony after clearing 
myself, were you ever present at the Alibi Club 
when Pat Cathey came in with money that she had 
taken from some person? 

: Mr. Stevens: I object. That is outside of the 
scope of the direct examination. 

The Court: Sustained. You may eall her as 
your witness. 


made one 
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Q. (By Mr. Miller): Now, at the time you 

stated that Curly slapped Pat were there, did they 

have several words prior to the altercation? 

A. Yes, they did. 

Q. Did they quarrel quite a long time? 

A. No, not very long, a matter of a few min- 
utes. [667] 

@. She call him some pretty bad names? 

A. They both did. 

A. They were both pretty bad? A. Yes. 

Q. Did you, strike that, please. Did vou see 
the two of them together that evening? 

A. Mo, I didn’t. Al and I, we went home: 

Q. Did they go into another room? 

A. Yes. 

@. And did you see them ever happy and con- 
tented with each other later on that evening? 

AA. Will vou repeat that, please ? 

Q. Did vou ever see them contented and happy 
with each other later in the evening? 

A. No, I didn’t see them after that because after 
he had given Pat her present, Christmas present, | 
we had got one drink and then we went home. 

Q. After they came back in out of the other 
room, what happened? 

A. Curly gave Pat. Pat came out and she showed 
me the niece watch that Curly had given her fo# 
Christmas. 

@. Curly had given her a watch you say? ay 

wu «Yes. 

Q. Did vou see that wateh? A. Yes. 


: 
| 
| 
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Q. Was it a nice watch? [668] 

A. A very nice watch. 

@. Did they seem to be getting along when vou 
left? 

A. Well, it was sort of quieting down then. I 
think they were going to close up. I mean we didn’t 
really take very much notice of it after that. 

Q. The event didn’t cause too much commotion 
then, is that so? 

A. Well, it was none of our business, frankly. 

Q. Did you ever see any cuts on her, on her 
person, on her body ? 

A. No. I have seen a lot of bruises though. 

Q. Bruises but no cuts? 

A. No, I don’t remember any cuts. 

Q. Did you ever observe any bruises on her per- 
son caused by any other than Curly Urban? 

A. Well, I can’t really answer that question be- 
cause the, I never saw anybody else hit her. 

Q. Do you know of your own knowledge of any 
trouble she had with any other person? 

A. No, I don’t. 

Q. You don’t. 

A. Not exactly, will you—— 

Q. Do you know of any other, do you know of 
any quarrels or fights that she had with any other 
person ? A. No. No. [669] 

Q. Do you know of any argument that she had 
with any other person over money 2 

A. Yes, yes on one occasion. 
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@. And what was that? 

Mr. Stevens: I object, your Honor. However, 
it is beyond the scope of cross-examination. If your 
Honor will permit me to exercise the normal cross- 
examination so we won’t have to recall this witness, 
why Mi. Miller can exceed this scope. Would that 
be agreeable? ‘ 

Mi. Taylor: That’s all right. 

The Court: Very well, you may proceed as your 
own witness now, is that right? 

My. Miller: Yes. 

The Court: Very well. 

Q. (By Mr. Miller): What was this other prob- 
lem over the money that you mentioned? 

A. Well, it happened, I couldn’t tell you the date 
when it happened, but I was in the bar one night 
and my friend had gone down to town and it was 
so cold, so | was waiting for him to come back and 
there was an elderly man came in and demanded, 1 
think it was the sum of two sixtv or two eighty that 
Pat had taken from him or stolen from him. No, 
I didn’t sce her take this money, and he came in and 
then Curly, he was going to call the police and then 
Curly came back [670] and he squared it with a 
fiftv dollar hill or sixty dollars. I don’t, he said 
one or the other. Now, I didn’t see either Curly 
give that money to this man. 


Q. You, Curly wasn’t there when the man came 


in? 
A. Not at the time, no. He eame in within five 
minutes afterwards. 
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@. Was Pat there? 

A. Qh, yes, I was sitting next to her. 

@. And was the man quite perturbed with Pat? 

me Yes. Yes. 

@. Was there any altercation or any blows ex- 
changed between Pat and this man? 

A. Oh, no. The man was right the other side of 
the bar and he didn’t raise too much fuss about it. 

@. You say Curly paid him? 

A. Yes. Now, Curly told us that he gave him 
fiftv dollars. Now, I didn’t see Curly give him that 
money. 

Q. You know the man did leave and seemed to 
be satisfied ? A. Yes, yes. 

Q. And you couldn’t testify whether Curly gave 
him back the full two fifty or sixty or what he gave 
him ? A. No, no, I couldn’t. 

Q. Did Curly go around Pat so that he could 
get the money from Pat that she had taken from 
this man? 

A. No, not while I was sitting there, no. He 
didn’t even talk to Pat. [671] 

Q. Curly take the man outside ? 

A. No, he took him into the other room where 
the juke box is. 

Px. Miller: I believe that is all. Thank von, 
man. 
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Redirect Examination 
By Mr. Stevens: 


Q. Did you have any idea at that time of your 
own knowledge what that money was for? 

A. No, I didn’t. I didn’t see him give the 
money. 

Q. I mean, how Pat had gotten the, you said 
that it was money that was stolen? 

A. Well, I didn’t see it as I was just saying, but 
this man had said the word he used, he had rolled 
Tomite 

Mr. Stevens: Your witness, Mr. Miller. 

Mr. Miller: We have no further questions. 

Mr. Stevens: Thank you. 


(Witness excused. ) 


Mr. Stevens: Your Honor, we have two wit- 
nesses left. Both of them have been called for to- 
morrow morning at ten o’clock. We could obtain one 
of them if your Honor wishes to continue on in the — 
evening, but we could request that we reconvene — 
tomorow morning at ten and that will finish the — 
government’s witnesses. 

The Court: What does the defendant prefer. It 
is ten minutes of five now ? [672] 

Mr. Miller: We have no objection to adjourning 
until tomorrow, your Honor. 

The Court: Members of the jury, once more I 
admonish you not to discuss this case with anyone; 
do not permit anyone to discuss it with you; do not 
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listen to any conversation concerning the subject 
matter of this trial; and do not form or express any 
opinion thereon until the case is finally submitted to 
you. You will, please, return to your places at ten 
o’clock tomorrow morning. 

The Clerk: Court is adjourned until ten o’clock 
tomorrow morning. 


(Thereupon, at 5:00 p.m., the trial of this 
cause was adjourned until May 25, 1955, at 
10:00 a.m.) 


May 25, 1955—10:00 A.M. 


Be It Remembered, that upon the 25th day of 
May, 1955, at the hour of 10:00 a.m., the trial of 
this cause was resumed, the plaintiff and the de- 
fendant both represented by counsel, the Honorable 
Vernon D. Forbes, District J udge, presiding: 

The Court: Let the record show the presence of 
the defendant, Leon D. Urban, criminal cause 2020. 
His attorneys are also present, and the government 
attorney. The Clerk please call the roll of tlre juin. 


(Thereupon, the Clerk of Court proceeded to 
call the roll of the jury.) [673] 


The Clerk: They are all present, your Honor. 

The Court: Very well. The defendant ready to 
proceed 2 

Mr. Taylor: Yes, your Honor, the defendant is 
ready. 

The Court: The government ready ? 

Mr. Stevens: Government is ready. 
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W.M. BETTIS 
a witness called in behalf of the plaintiff in rebuttal, 
was duly sworn, and testified as follows: 


Mr. Stevens: Before Mr. Bettis begins, your 
Honor, it is the government’s belief that the tape 
recording from the coroner’s inquest is not admis- 
sible before the jury. However, if the Court and 
counsel for the defendant would like to hear that 
tape prior to Mr. Bettis’ testimony, we would be 
perfectly willing to bring 1t in and play it. It is 
a matter of Court and counsel as I see it. 

Mr. Taylor: No, we are not interested in it, your 
Honor. 

The Court: Very well. 


Direct Examination 
By Mr. Stevens: 


Would you state your name, please? 

W. M. Bettis. 

Where do you reside, Mr. Bettis? 

Alaska Railroad hut area. [674] 

Were you connected at all with the inquest 
per o aining to Myrtle Patricia Cathey? 

Yes, I was. 

Do you recall when that was held? 
February the 11th. 

Of this year? A. 1955. 

And where was that inquest held? 

In the United States Commissioner’s office in 
this building. 


OPore 


POO POPS 
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Q. And what was your connection with that in- 
quest, Mr. Bettis? 

A. I was a member of the jury. 


Q. Was My. Urban there? A. Yes, sir. 

Q. Did you see My. Urban take part in that in- 
quest ? A eee sian) 

Q. Do you know whether or not he was sworn 
as a witness ? A. He was. 

Q. And was that, did that take place in your 
presence ? A. Yes aaaa:, 


Q. Do you recall at this time whether or not any 
question was asked Mr. Urban concerning the date 
upon which he went to Players Club to secure Mrs. 
Cathey ? A. Yes. [675] 

Q. Do you recall at this time the answer as best 
as you can remember it that My. Urban gave? 

me. Itwas on J. anuary 21st, 1955, that he went 
and picked Mrs., Migs Cathey up at the Players 
Club. 

Mr. Stevens: Pardon Ine, your Honor. Mr. Tay- 
lor, would you agree if we take Mr. Bettis off the 
stand temporarily and ask Mr. Hageland to take 
the stand, Doctor Haggland. 

Mr. 'Taylor: I have no objection. 

Mr. Stevens: Mr. Bettis, would you step down, 
please. Thank you very much. We will cal] vou 
right back. 
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DR. PAUL B. HAGGLAND 
a witness called in behalf of the plaintiff in re- 
buttal, was duly sworn and testified as follows: 


Direct Examination 
By Myr. Stevens: 


Would you state your name, please? 
Paul B. Haggland. 
And what is your profession, Mr. Haggland? 
Orthopedic surgeon. 
How long have you been in that profession? 
About eighteen, nineteen years, I guess. 
Now, are you a qualified physician and sur- 
geon under the laws of the Territory of Alaska? 
A. Yes, I am. 
@. Have you had experience in the course of 
your practice [676] which pertains to the effect of 
pulling of hair upon the scalp? 


OPOPOPS 


A. J have had experience with traumatic in- 
juries to the scalp, avulsion. 

Q. Could you explain to us, Doctor, what the 
general construction is that holds the scalp to the 
head that prevents it from being pulled away? 

A. Well, the scalp has a structure, it is really 
composed of five layers. As we see it from the out-_ 
side it will be the cutaneous layer with the hair 
more or less, and then there is the telasubcutanea, 
which is a firm layer in the scalp. It is rather fiber- 
ous in its deeper part. That is why we get so much 
bleeding. Then we have a third layer which is in- 
terposed between the muscles in front and back, and 
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then we have a fourth layer beneath the galea and 
then the pariosteum over the skull, the tough cov- 
ering over the skull itself from which bone is nour- 
ished. 

Q. Doctor, assuming that a woman approxi- 
mately a hundred sixty to a hundred sixty-cight 
pounds taken by the hair with beth hands and 
pulled out of a vehicle and across a space of ten to 
fifteen feet, would you have an opinion at this 
time as to the effect on the sealp of that pulling? 

A. It depends, of course, upon how mueh force 
was used and whether it was a jerk or reasonably 
steady pull. I think if you were to ignore the fact 
that the woman weighed a hundyed sixty-eight 
pounds and was not lifted, her entire weight [677] 
with that, that would be different. 

Q. She was pulled across the ground with that, 
by her hair, hair in both hands ? 

A. Then I think the amount of weight you were 
pulling is problematical. That could not be decided. 
‘If she were suspended by her head and hey heels 
touching you would only have half of it as you 
pulled on the hair. 

@. Well, would you have an opinion as to 
whether or not the hair would be pulled away, the 
scalp would be pulled away from the head as a re- 
sult of that pull? 
| A. It would stretch. I doubt if it would be de- 
tached. 

Q. And if it did detach, Doctor, where would the 
hemorrhages be located or would there be hemor- 
thages first? 


| 
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A. Well, if the sealp itself wes evulsed, not tom 
around the edges, then we would have a hemorrhage, 
but that hemorrhage would be limited in its extent 
anatomically. 

Q. Where would it be located in your opinion? 

A. It would come to the supraorbital ribs and 
hack to the superior nupital line and along here 
because blood could not get beyond the aponeurotic 
detachment to the skull. It does not do that. 

Q. Have you known of any instances in which 
the pulling of the hair by another human has re- 
sulted in detachment of the skull from the sealp? 

A. Never have except common practice in the 
American £678? Indians, scalp with a knife. | 

Mr. Stevens: Thank you, Doctor. 


Cross-Examinatton iy 
By Mr. Miller: 


Q. Doctor Hagegland, if a party weighing as ir. 
Stevens suggested between one sixty and a hundres 
sixty-eight pounds were taken out of a taxieab by 
the hair of her head, which would evidently let 
their weight fall out, would that be such a sudden 
jerk as you were speaking of in vour opinion? 

A. I doubt it. They would slide out of a cab 
they were pulled by the hai. 

Q. Then in your opinion they would never at any 
time have their full weight on the hair of ther 
head? ®. Thats sels. 

Q. Assuming that she was drunk and completely 
relaxcd or passed out, would that have any effeet 
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upon the, upon her weight, upon the pressure put 
on her skull as she was being drug, the pressure 
upon your scalp, I mean, instead of skull? 

A. I don’t think it would appreciably. I think 
she would be subjected to more pull on her sealp if 
she was resistant. If she were drunk she would be 
relaxed and come as an inert body. 

Q. All right, now, if she were dragged along 
the ground and up two steps and into a building 
and the added friction of lifting her up those steps 
as she came up and into the building [679] would 
that be such an added weight that you think it 
would effect her scalp in any way ? 

Mr. Stevens: I object to that, your Honor. I 
don’t believe there 1s any evidence of any steps in- 
volved in this transaction. 

The Court: The Court doesn’t recall the testi- 
mony as to the number of steps to the building un- 
less counsel can convince the Court that that was 
the testimony I will have to sustain the objection. 

Mr. Miller: If the Court please, I believe that 
he testified that she was dragged into the building. 

The Court: Yes. 

Mr. Miller: Well, perhaps I am adding the dis- 
tance. | have been out there. 

The Court: I don’t recall any testimony as to the 
umber of steps. 

) Mr. Miller: I don’t recall that there was. 

Q. (By Mr. Miller): Supposing that she was 
dragged into a building and assume the building was 
id upon the same level, I believe the Court will 
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allow us to go to that extent, dragged into a building, 
would that effect the weight and the effect placed 
upon her skull, her scalp by dragging her in? 

A. I think without a doubt it would. Another 
factor that would have to be considered, it depends 
on how much hair you have got ahold of, where you 
are applying your force on the scalp. [680] 

Q. Now, contending that there were two hands- 
ful of hair and she was being dragged and her 
feet were dangling behind her, she was completely 
relaxed and being dragged in, would there be any 
of those membranes of those five layers of scalp that 
you mentioned, would any of those tear loose? 

A. They could separate. 

Q. And if they did separate, what would be the 
effect of that? 

A. It would be an extravication of blood and it 
usually occurs beneath the galea itself and that is 
self-limited in its extent around the periphery. It 
cannot go beyond certain limits because of the strue- 
ture of the scalp and the way it is attached. 

Q. But it would settle to the various portions ? 

A. It tends to go around the vortex of the skull 
and the scalp in the center. 

Q. There are one or two layers that are very, 
very thin membrane? 

A. That is correct. It is there where the skull 
is thin that is where abscesses and hemorrhages do 
occur when they separate. 

Q. And if there were any separation that would 
probably be the first to give way, would it not? 
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A. That would probably be the first unless there 
was a tear in the margin of the scalp itself. [681] 

Q. Now, exactly which layer of the scalp is that, 
Doctor ? 

A. That would be the fourth layer from the out- 
side in. 

Q. And that would—— 

A. That is not the most vasculary layer however. 
The most vasculary layer is in the deep subcutan- 
eous layer. 

Q. That would be the fifth? 

A. No, that is the second layer. 

Q. ‘There would be considerable bleeding though 
if the fourth and most tender layer were torn, is 
that——— 

A. There could be a reasonable amount of bleed- 
ing, but 

Q. And if the, if it were shown that this party 
were dragged, was dragged out of a taxicab onto 
the ground and then being drunk, in a state of un- 
consciousness were dragged for ten or fifteen feet 
to a building and then into a building, in your 

opinion would that tear the scalp, the skull loose 
from the sealp ? 

A. It could have detached a little of it or loos- 
ened it, ruptured a few of the vessels, yes. 

Q. Would it cause the scalp to become bruised, 
black and blue or noticeably bruised ? 

A. That deep type of hemorrhage doesn’t dis- 

color as a rule on the surface. 


| 
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Q. If there were no deep type hemorrhage then 
would just the pulling of the hair in such a way, 
would that cause [682] the scalp to be discolored? 

A. If there was rupture of the vessels in the 
subcutaneous tissue, yes. 

Q. Would such a weight as that and under those 
conditions pull the hair out? 

A. Some of the hair I naturally suppose would 
come out because the pull would not be even. There 
would be strands which would have more purchase 
than others. 

@. Under certain conditions it would then pull 
patches of hair out in your opinion? 

A. That’s right. 

Q. And could such a pulling as this cause a 
hematoma of the brain? 

A. No, it couldn’t. There is an interesting thing 
about hemorrhage. As you get to the last layer over 
the skull that the hemorrhage is beneath the cover- 


ing of the boney part itself is limited hy the suture | 


lines, or the lines from which our skull erew, so it is 
rather sharply demarkated unless there is a fracture 
across those lines. 

Q. It is possible then that it would pull the 
scalp loose from the skull? 

A. Yes, it would be possible to detach a portion 
of it over this portion. 

Q. And if it didn’t detach the scalp from the 
skull, it would either pull either strands of hair, 
patches of hair would be pulled out of her head or 


— 
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there would be discoloration from [683] the pulling 
of the hair, would there not? 

A. Not necessarily unless there was actually 
tearing out of a lot of hair. 

Q. In your opinion, could a person be dragged 
by the hair of their head in such a way that it 
wouldn’t pull patches of hair out, a person weighing 
a hundred sixty-eight pounds? 

A. Well, it would depend on the type of hair 
they had, how long it was, was it in a, so it could be 
grasped, the entire mass of hair. 

Q. This is assuming that this party had long 
hair? A. There could be hair pulled out. 

Q. All probability would be? 

A. Qh, sure, some fibers. I think I can take my 
fingers and pull hair out of anyone’s head. 

Q. And likely if the party were dragged by the 
hair, it would pull out patches, would it not, Doc- 
tor? 

A. Well, if there were patches you would have 
to speak more in terms that they, a few strands of 
hair let us say. A large patch probably wouldn't 
come. 
| Mx. Miller: T believe that is all. 


Redirect Examination 
By Mr. Stevens: 


Q. Doctor, if a woman has long hair and two 
hands are used in grabbing that hair, is it possible 
ko lift her right off her feet with that hair without 

njuring her scalp? [684] 
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A. It has been done. Done in sideshows. 

Q. And assuming this was a steady pull in the 
hypothetical questions Mr. Miller has asked you 
concerning this pulling out of a cab and across this 
distance and into the building, would you believe 
that, or would you have an opinion as to whether or 
not the result would have happened that we have 
been describing, pulling the scalp away from the 
skull, you said it could have happened but do you 
believe with a steady pull of two handsful of hair, 
a woman with long hair, that the scalp would have 
been pulled off ? 

A. Well, under a normal circumstance I am 
sure it wouldn’t. If we were to carry out a demon- 
stration. 

Mr. Stevens: Thank you very much. 

Mr. Miller: That is all, Doctor. Thank you. 


(Witness excused.) 


W.M. BETTIS 
the witness whose testimony was interrupted to hear 
the testimony of the witness, Dr. Haggland, resumed 
the stand for further direct examination. 


Q. (By Mr. Stevens): Do you recall, Mr. Bet- 
tis, whether any question was asked Mr. Urban 
concerning the condition of the marks upon Miss 
Cathey’s body and in particular whether there were 
any marks that had been shown him? 

A. Yes, I do. [685] 

@. Would you tell us the best of vour recollee- 
tion what he answered in regard to that? 
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A. Well, I believe he stated there were marks on 
her hip and her breast and a cut lip and at different 
times he had shown, she had shown Mr. Urban 
bruises on her arms. 

Q. Any particular type of bruises on the arms? 

A. No, just bruises. 

Q. Do you recall any question, do you recall 
whether a question was asked Mr. Urban concern- 
ing the girl which was alleged to have, or woman 
which was alleged to have beaten Mis. Cathey up? 

me Yes. 

@. Would you tell us the best of your recollec- 
tion at this time what he told you concerning that 
woman ? 

A. Mr. Urban told the jury that Mrs. Cathey 
told him she had been in a fight with a woman by 
the name of Bessie or Bell. She didn’t know any 
last name. 

Q@. Do you know whether or not Mr. Urban was 
asked at that time whether he had heard of a person 
of the name mentioned who was acquainted with 
Mrs. Cathey? 

A. Yes, I believe he was asked and he said he 
had, the lady’s first name, I believe, was Pegev 


but he didn’t know the last name of a woman that 


was acquainted with Cathey, Miss Cathey. 

Q. Did you recall whether the question was asked 
Mr. [686] Urban as to why the story concerning this 
woman beating up Mis. Cathey had been told? 

A. Yes, I do. The story according to Mr. Urban 
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was told because he didn’t, Mrs. Cathey or Miss 
Cathey asked him to tell this story that she had 
been in a fight with these two women so that if she 
got arrested it wouldn’t be known to her mother 
that she was working as a prostitute. That was the 
reason for this particular story. 

Q. Do you recall when he said that the story 
had been told to him? 

A. Yes, at 2:15 p.m., on January the 21st, 1955; 
when she come back to the Alibi Club. 

Q. Do you recall whether there was any testi- 
mony pertaining toa Mr. Beasley? 

A. Yes. Mr. Beasley was called, I think around 
three to five o'clock on the 22nd. 

Mr. Taylor: Just a moment, vour Honor, gomg 
to object to any testimony as to what Mr. Beasley 
said. It would be hearsay. 

Q. (By Mr. Stevens): This is Mr. Urban’s tes- 
timonv stil, what Mr. Urban told the coroner’s 
jury ? A. That’s rreht 

The Court: You are not testifying as to wha 
Mr. Beasley said, is that true, Mr. Witness? [687 

Myr. Bettis: No, sir, I am testifying as to wha 
Mr. Urban stated to the jury. 

The Court: Objection overruled. You may com 
tinue. 

Mr. Bettis: Mr. Beasley was called to assist M 
Urban in taking Mrs. Cathey 

Mr. avlor: Just a moment, we are going te ol 
ject to what Mr. Beasley said, your Honor. I thin 
the witness should be admonished. 
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The Court: I believe there is a misunderstand- 
ing. You will confine your testimony to what Mr. 
Urban said, Mr. Bettis. I believe that is what you 
are doing, but you are not making it very clear. 

Mr. Bettis: All right. Mr. Urban called this par- 
ticular cab driver out to the Alibi Club. 

Mr. Taylor: Just a moment. Whose testimony 
are you quoting now? 

Mr. Stevens: I object to this repeated interfer- 
ence with the answer of the witness. 

The Court: I think it should be cleared up. The 
witness started his last statement by saying Mr. 
Beasley did so and so. If he will make it clear Mr. 
Urban said. 

Mr. Stevens: Mr. Taylor’s objection is un- 
founded. He hasn’t said anything Mr. Beasley said 
yet. 

The Court: I think it should be clarified for the 
sake of the jury and the record. Mr. Urban ealled 
‘Mr. Beasley [688] out, is that the statement? 

_ Mr. Stevens: That is correct, and he is again 
telling only what Mr. Urban told the coroner’s jury. 

The Court: That is what I say. It should be made 
clear, and we wish to have it clear and I am sure 
you do, Mr. Stevens. 

Mr. Stevens: Thank you, your Honor. 

Q. (By Mr. Stevens): That is correct, now, Mr. 
Bettis. You are telling us what Mr. Urban told the 
toroner’s jury in answer to a question ? 

m That’s right. 
| Mr. "Taylor: What question ? 
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Mr. Stevens: Iam asking the question, Mr. Bet- 
tis. You just finish your answer to me. 

Mr. Bettis: J am confused here now. 

The Court: Yes, I believe the confusion was 
well understood. Proceed, Mr. Stevens, by asking a 
fresh question, maybe the same one. 

Q. (By Mr. Stevens): I asked you if you re- 
called any question or a question being asked Mr. 
Urban concerning Mr. Beasley? AY Wie 

Q. And now will you tell us what was Mr. Ur- 
ban’s answer to the best of your recollection con- 
cerning Mr. Beasley? [689] A. Well—— 

Mr. Taylor: Just a moment, your Honor, until 
we find out what question was asked Mr. Urban re- 
garding Mr. Beasley. Now, we don’t want this man 
to go into an oration about something that he don’t, 
if the question that was asked Mr. Urban is not in 
the record. We can’t intelligently object to it, your 
Honor. 

The Court: Yes, but this witness is competent to 
testify to what Mr. Urban stated at the coroner’s | 
inquest. 

Mr. Stevens: What the question was that was 
asked specifically would be hearsay, your Honor, so 
we have refrained from asking specifically the ques- 
tion because that is not either Mr. Bettis’ question 
or Mr. Urban’s statement. 

The Court: I would sustain an objection per- 
taining to a specific question if an objection were 
made. 
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Q. (By Mr. Stevens): Would you continue 
your answer, Mr. Bettis, please? 

A. Would you repeat that question again? 

The Court: Do you wish to have it read? 

Mr. Bettis: Yes, I would. 

Q@. (By Mr. Stevens): Well, 1 will rephrase it. 
As a member of the coroner’s jury did you hear a 
question asked Mr. Urban concerning Mr. Beasley 
or the cab trip that Mr. Beasley purportedly took 
out to the Alibi Club? [690] A. Yes, I did. 

Q. Which pertained to Myrtle Cathey ? 

A. Yes. 

Q. Would you tell us to the best of your recol- 
lection what Mr. Urban told you down there? 

A. Mr. Urban stated that on January the 22nd, 
at around three to five p.m., he called Mr. Beasley 
to the Alibi Club to assist him in taking Mrs. Cathey 
to the hospital. And they, after fighting with her 
for awhile she refused to go. 

Q. Did he say who had fought with her? 

A. Yes. 

Q. And who was that? 

A. Mr. Urban and Mr. Beasley. 

Q. In answer to a question before the coroner’s 
Jury, did you hear Mr. Urban mention the word 
trick? A. Yes, I did. 
 Q. And to the best of your recollection at this 
time what was that answer that he had given? 
| A. Well, I believe that word trick was linked 
iwith 

Mr. Taylor: Just a moment, Mr. Bettis. We 
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are going to object to a conclusion or an assumption 
as to what that word meant, your Honor. 

The Court: Yes, I believe the witness should 
show that he remembers what was said, not to sur- 
mise. [691] 

Q. (By Mr. Stevens): Yes, sir. Would you tell 
us what you remember at this time, not what you 
believe, Mx. Bettis ? 

A. I know Mr. Urban 

Mr. Taylor: Just a moment, Mr. Bettis. Your 
Honor, I am going to object to this witness saying 
he knows as to what a particular word means, 
where he has just said he assumed that such and 
such. Now he says he knows, but, I think the word 
only as far as he can go is the words that My. Urban 
used and not what he thought Mr. Urban said or 
My. Urban meant. 

The Court: The Court agrees with you, Mr 
Taylor, but I don’t believe that is what the witness — 
is trying to do. He is attempting to testify to what _ 
Mr. Urban said or testified to. . 

My. Taylor: That is just exactly what we want, 
what he said, not what this witness thought Mr. 
Urban meant. 

The Court: So if Mr. Stevens, if you will first 
establish from the witness if he remembers what 
Mr. Urban said at the coroner’s inquest concerning 
a trick, he can go ahead and state what he said 
concerning a trick. 

Q. (By Mr. Stevens): Do you recall at this 
time what was said concerning a trick? 
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As Yes; I dot 

Q. Would you tell us what you recall, what was 
said by [692] Mi. Urban? 

A. My. Urban, at, at the time that Mrs. Cathey, 
they were attempting to take her to the hospital, 
Mr. Beasley and Mr. Urban were attempting to take 
her to the hospital she finally told them she said, I 
got in a, I have been rolled by a trick, my money 
has been taken away from me. It is not the first 
time it has happened. There is nothing [ can do 
about it, and I can settle my own beefs. 

Q. Do you recall at this time whether Mr. Ur- 
ban made any mention of the cab or cab driver? 

Mr. Taylor: Just a moment, we are going to 
have to object to a leading question. 

The Court: Overruled. 

Q. (By Mr. Stevens): Who had taken Mrs. 
Cathey and Mr. Urban from the Players Club to 
the Alibi Club? - A. Yes, I do. 

Q. Will you tell us the best of your recollection 
what he said concerning the cab and the eab driver? 
' A. My. Urban testified to the jury that he did 

hot remember the cab, what kind of, which company 
it was nor did he remember the driver. That was on 
the, January 21st, in the morning. 

Q. Do you recall whether or not Mr. Urban was 
“asked whether he had ever hit or struck Mrs. [693] 
Cathey? A. Yes, I do. 

Q. What to the best of your recollection was his 
answer ? 


A. Well, he said no he had never, he had never 


| 
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struck her, he had maybe cuffed her around a few 
times. 

Q. Do you recall whether or not Mr. Urban 
made a statement pertaining to a pop that he heard 
in connection with Mrs. Cathey’s back or neck? 

A. Yes, I do. 

Q. What to the best of your recollection was 
that? 

A. Well, that was on January 30th, in the morn- 
ing. Mrs. Cathey had fallen over a small typing 
desk, a small table Mr. Urban stated he had walked 
out of the front of the building and when he came 
back Mrs. Cathey had fallen over this table and 
typewriter and she was laying on the floor and he 
helped her to the, on the bed and as she was laying 
on the bed she stated she liked to look up at the 
ceiling and to pull her down so he took her by the 
feet and as he was pulling her down he said he 
heard a pop in her neck, a pop he had never heard | 
before. 

Q. Do you recall whether Mr. Urban stated 
whether he had had a conversation with Mrs. Cathey 
after that, either at the Alibi Club or on the way to 
the hospital or at the hospital? 

A. Yes, I believe, yes, I do. 

Q. What to the best of your recollection was 
that? 

Myr. Taylor: Just a moment, your Honor, going 
to [694] object until the time of that conversation 
and place is laid. 
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Q. (By My. Stevens): Would you tell us where 
he told you the time and place was? 

A. Well, it was on January 30th, 1955, at ap- 
proximately, at eight, before eight o’clock at the 
time the Alibi Club, just before the, or after Doctor 
Anderson had arrived at the Alibi Club. 

Q. And what did he say? 

A. My. Urban stated that Mrs. Cathey had asked 
him to tell the story that she had been rolled by two 
women so that 1f she were arrested she would not, 
her mother wouldn’t find out she was a prostitute. 

Mr. Stevens: ‘Thank you, Mr. Bettis. Your wit- 
ness, Mr. Taylor. 


Cross-Examination 
By Mr. Taylor: 


Q. Are you an officer of the United States, Mr. 


Bettis ? A. Special Agent, Alaska Railroad. 
Q. What? A. Department of Interior. 
Q. Are you a cop for the railroad ? 
A. Yes. 
Q. You were serving on a coroner’s jury, is that 
right ? A. That’s right. [695] 


Q. And when did you come to Fairbanks this 
last time you come into Fairbanks? 


A. IJ have been here since 1950. 

Q. All the time? AP Vesrsir: 
| Q). Do you go down the railroad ? 

Yes, Sir. 

Q. And you have been in town all during this 
trial ? 
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A. I haven’t, yes, I have been in the yards here 
TL haven’t been over here at all. 

Q. Now, you say this is your recollection of 
what occurred at the coroner’s inquest, is that right, 
Mr. Bettis? A. Yes, sir. 

Q. Now, when did you know that you were going 
to appear here as a witness? 

A. Oh, I think yesterday morning. 

@. And did you have any talk about what par- 
ticular testimony that you were going to give here? 

A. Ihave reviewed the wire tape, yes. 

Q. Oh, this is not from your memory then, Mr. 
Bettis, is that right? 

A. Well, I said, I would say it was. 

Q. You had access to the wire tape and you 
come in here and swore before this Court that you 
were testifying from your memory? [696] 

A. Yes. 

Q. You are? A. Yes, 

Q. So it is not from memory, it is from a tape 
that 1s not admissible in evidence here? 

A. I refreshed my memory on it, yes. 

Q. You refreshed your memory, but you said 
that you remembered Mr. Urban testifying to eer- 
tain things and now you say you got it off a wire 
tape, which is right? 


A. I don’t understand your 
Q. Well, which is right? You said you was tes 
tifvng; you have nonchalantly rubbed your ehm 
and well, ves, I recollect, Mr. Urban testifying 74 
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certain things, but you remember you heard some- 
thing on a tape, don’t you? 

A. Sure, I heard it. 

Q. Yeah, so you don’t remember what he testi- 
fied to at the coroner’s inquest? 

A. I think I do. 

Q. Now, if you hadn’t had access to this wire 
tape, Mr. Bettis, would you have been able to come 
in here and so placidly say, ves, I remember what 
he said at that time? 

A. Oh, chances are I might. 

Q. Chances are you might not, too? 

A. Yes. 

Q. You talk with Mr. Goodfellow and Mr. Wirth 
since you [697] been in town about this testimony ? 

A. Well, I work pretty close with those fellows, 
See them every day. 

Q. J am asking you a question, don’t be evasive, 
Mr. Bettis. Just tell us whether or not you talked 
with Mr. Wirth and Mr. Goodfellow about the tes- 
timony you have given this morning? 

_ A. I haven’t talked with Mr. Wirth. 
| Q. Have you talked with Mr. Stevens about it? 
_ A. We have discussed it, sure. 

Q. And you had the wire tape you run this off, 
did you not? Ane hat sea elit: 

@. So your memory then was gotten from a tape 
that was in the possession of Mr. Stevens. Now, do 
- remember a man named James Murray testi- 
fying at the inquest? A. James Murray ? 

Q. Yeah. a. No, £ don’t. 


ae 
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(Testimony of W. M. Bettis.) 

Q. You don’t remember. Remember Doctor An- 
derson ? A. Yes. 

Q. O. K. What did Doctor Anderson testify as 
to when he first went to the Alibi Club? 

A. Doctor Anderson testified that he first went 
to the Alibi Club on June, on January the 22nd at 
about six p.m. in the evening. [698] 

@. And when was the second time he went there, 
what did he testify to the second time he went 
there ? 

A. January 22nd is the second trip that Doctor 
Anderson made there. 

Q. That is his second trip. When was the third 
trip? A. He didn’t make a third trip. 

Q. So then he testified he went on the 21st and 
the 22nd, is that right? A. That’s right. 

Q. And what treatment did he give between the : 
22nd and the death of Mrs. Cathey? 

A. He stitched up her lip and administered her 
a shot the night he took her to the hospital. 

Q. The night he took her to the hospital? 

A. Yes, sir. 

Q. And did he prescribe anything for her during 
the nine days that she was ill? 

A. Yes, he prescribed some type of drugs. 

Q. Was a lady named Maybelle Bray a witness 
before the coroner’s jury? 

A. Maybelle Bray? 

Q. Yeah. A. Yes. 

Q. What did she testify to? 
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A. I believe that that is the lady that worked for 
My. Urban. [699] 

Q. All right, now, do you remember Rosella Mce- 
Graw, do you know a lady named Rosella McGraw; 
did she testify at the coroner’s inquest? 

A. I don’t remember. 

Q. Didn’t you remember, review that on the 
tape, Mr. Bettis? A. Certain parts of it. 

Q. Just part of it? 

A. Certain parts of it. 

@. And do you remember a man named Me- 
Kenna testifying at the coroner’s inquest? 

Yes, I do. 

What did he do? 

He had very little to say about it. 

Who was he? 

He is a bartender for the Players Club. 
And what was his testimony ? 

His testimony, he didn’t know anything about 
it. He seen them and that’s all. 

Q. Then I asked you one question, if he testi- 

fied before the coroner’s jury why wasn’t he called 
‘before the grand jury, Mr. Bettis? 
_ Mr. Stevens: I object to that. That is without 
‘Mr. Bettis’ 
The Court: Sustained. [700] 
Mr. Taylor: That’s all. 


POPoreor 


| 
| 
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Redirect Examination 
By Mr. Stevens: 


Q. Mr. Bettis, the date business on these two 
visits of Doctor Anderson, do you recall when Mrs. 
Cathey died ? A. It was on the 31st. 

Q. And now, when you recall that, do you re- 
call when the second visit of Doctor Anderson ? 
Yes, it was on the 30th of January. 

And then when was the first? 

On the 21st, 22nd. 

21st or 22nd? 

January the 22nd at eight o’clock, and Janu- 
ary 30th they took her to the hospital. 

Q. Is there any reason why you would reeall 
Mr. Urban’s testimony more clearly than you would 
recall these other people that came before the © 
coroner’s jury? | 

Mr. Taylor: We are going to object to that, your - 
Honor, as self-serving. 


OPO b 


: 
The Court: He may answer. 


Mr. Bettis: Well, yes. The whole, you might 
say the whole incident took place at the Alibi Club 
and she, well, J mean, she was living with Mr. Ur- 
ban. Naturally Mr. Urban was the most important 
man in the deal. 

Mr. Stevens: Your witness, Mr. Tavlor. [701] 
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Recross-Examination 
By Mr. Taylor: 


Q. Wouldn’t Doctor Anderson’s testimony be 
quite important, Mr. Bettis? 

A. Well, I don’t know just what you mean, Mr. 
Taylor. 

Q. Well, you didn’t remember Doctor Ander- 
son’s testimony ? Nie Partiseofait:, 

Q. What? A. I remembered parts of it. 

Q. Very small part of it, wasn’t it? 

A. There was lots of it I wouldn’t understand 
when I heard him. 

@. And the only reason then that you remem- 
bered Mr. Urban’s testimony was the fact that it 
took place at the Alibi Club? 

A. Well, Mrs. Cathey 

Q. And you wouldn’t have remembered that the 
death took place on the 31st of J ahuary unless Mr. 
Stevens prompted your memory on the stand here, 
would you? 

One-forty-five p.m. at the hospital. 

Was you at the hospital at the time of death? 
No, sir, I wasn’t. 

And was Doctor Anderson there at the death? 
Yes, I think he was. [702] 

Did he testify that he was? 

No, I wouldn’t testify to IN 010) 

Mr. Taylor: That’s all. 

Mr. Stevens: Thank you, Mr. Bettis. 


POrPObPOPD 


(Witness excused.) 
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Mr. Stevens: The government rests, your Honor. 

Mr. Taylor: May we have the recess, your 
Honor? 

The Court: Yes. 

Mr. Taylor: Memorize that whole tape. 

Mr. Stevens: I object to Mi. Taylor making 
such a comment in the hearing of the jury. 

The Court: J didn’t hear it. I don’t know if the 
jury did or not. I don’t know what the comment 
was. Members of the jury, once more I admonish 
you not to discuss this case with anyone; do not 
permit anyone to discuss it with you; and do not 
listen to any conversation concerning it, the sub- 
ject of this trial; do not form or express any opinion 
thereon until the case is finally submitted to you. 

I believe you are excused, perhaps about fifteen 
minutes you are excused now. Do you want a recess, 
My. Taylor, or do you 

Mr. Taylor: What? 

The Court: You want a recess at this time? 

Myr. Taylor: Yes, your Honor. 

The Court: Well, then, we will recess for ten 
minutes. [703] The jury is excused for fifteen min- 
utes. 

The Clerk: Court is recessed for ten minutes. 


(Thereupon, at 11:15 a.m., the Court took a 
recess until 11:25 a.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


The Court: It has been suggested to the Court 
by counsel for the defendant, and I believe ac- 
quiesced in by the government, that the jury im) 
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criminal case 2020 be excused until 1:30 this after- 
noon and after the Court has excused the jury, the 
Court will hear any motion that the defendant may 
wish to make or the government, and the jury will 
return at 1:30 at which time arguments will econ- 
mence. Now, as to the limitation of time on the 
arguments, Mr. Taylor and Mr. Miller, do you have 
any particular statement in regard to that? 

Mr. Taylor: Your Honor, [, heretofore this 
Court in homicide cases the, no limitation. 

The Court: Well, I am thinking, of course, of 
the jury, too. We start at 1:30. The Court is re- 
luctant to send a jury out to retire on an important 
case late in the day. It almost means they are apt 
to be out all night and we don’t have aclequate 
facilities for an all night jury. So with that in view 
the Court would like to limit to a reasonable extent 
the arguments of counsel. It is highly possible that 
counsel wouldn’t even take up the time the Conrt 
might allow, but I think [704] 

: Mr. Taylor: Well, I think, your Honor, an 
hour and a half to a side would be all right. 
| The Court: Very well, the Court then will limit 
-he argument to an hour and one-half on each side 
and the defendant intend to split the argument be- 
ween the attorneys? 
| Mr. Taylor: Yes, your Honor. 
| The Court: That would be an hour and a half 
‘or both attorneys ? 
| Mv. Taylor: Yes, your Honor. 
The Court: And the same rule will apply to the 
overnment. 
| The Court: The jury might as well be brought 
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Mr. Stevens: Yes, your Honor. 
in at this time and discharged until 1:30. Can coun- 
sel think of any reason why we won’t be prepared 
to go ahead at 1:30 for arguments? 

Mr. Taylor: No, your Honor, I don’t believe so. 
Not that I know of. 


(Thereupon, the jury entered the courtroom.) 


The Court: Let the record show the presence of 
the defendant and his counsel as well as the govy- 
ernment attorneys. Do I understand that the de- 
fendant rests? 

Mr. Miller: Yes, your Honor, the defendant 
Hesus. 

The Court: Members of the jury, perhaps you 
think it is strange that I keep admonishing you the 
same admonishment [705] but that is provided by 
statute and it is my duty to again admonish you 
that you shall not discuss the subject matter of this 
trial with anyone; do not permit anyone to discuss” 
it with you; and do not listen to any conversation 
concerning the subject of this trial; and do not form 
or express any opinion thereon until the case is’ 
finally submitted to you. And I ask that you, please, 
return to your places at 1:30 this afternoon. The 
Court has some matters to take up in the absence of 
the jury and at 1:30 counsel will argue their re 
spective case. So you are excused until 1:30. 


(Thereupon, the jury withdrew from the 
courtroom, and the following proceedings were 
had out of the presence and hearing of the 
jury :) 
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Mr. Taylor: If the Court please 

The Court: Mr. Taylor. 

Myr. Taylor: At this time, the defendant, your 
Honor moves this Court for a Judgment of acquittal 
of the defendant of the crime of murder in the first 
degree upon the grounds that there has been a total 
failure of proof of the essential elements of the 
erime charged, to wit, that the defendant purposely 
and with deliberate and premeditated malice or in 
attempting to commit a felony killed Myrtle Cathey. 
We further move the Court for a judgment of ac- 
quittal of the crime of murder in the second degree 
which is an included crime in the indictment, upon 
the grounds that there has been a total [706] failure 
of proof of the essential elements of murder in the 
second degree, to wit, intent to purposely and ma- 
liciously kill Myrtle Cathey. Also move the Court 
for a judgment of acquittal for the crime of man- 
slaughter which is an included crime in the indict- 
ment, which is the unlawful killing of another per- 
son upon the grounds that there is a total failure to 
prove any overt act on the part of this defendant 
a the deceased. 


(Thereupon, Mr. Taylor presented argument 
to the Court in support of his motions.) 


Mr. Stevens: Mr. Taylor, we renew our request 
for a copy of this memoranduin that you gave the 
Court. 
| (Thereupon, Mr. Stevens presented rebuttal 

argument to the Court in opposition to the mo- 


tions. ) 
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(Thereupon, Mr. Taylor presented closing 
argument to the Court in support of his mo- 
tions. ) 


The Court: I want Mr. Taylor to know that I 
have carefully read the cases cited by him and I 
don’t believe that my previous ruling was incon- 
sistent with those cases. I evidently do not get the 
same meaning from them as Mr. Taylor does and I 
feel the evidence here makes out a sufficient case to 
be submitted to the jury and I think it is for the 
jury to determine what, if any crime has been com- 
mitted, and the degree. The Court, therefore, de- 
nies the defendant’s motions at this time. The court 
will recess until 1:30. [707] 


(Thereupon, at 12 noon, a recess was taken 
until 1:30 p.m.) 


Afternoon Session 


(The trial of this cause was resumed at 1:30_ 


p-m., pursuant to the noon recess. ) 


The Court: Gentlemen, are you ready to pro-y 


ceed ? 

Mr. Taylor: Yes, your Honor. 

The Court: Let the record show the presence of 
the defendant. Parties wish the jury polled? 

My. Miller: We will stipulate the jury in the 
box are those that are called to try this case, vour 
Hower, 

Mr. Stevens: We will so stipulate. 

The Court: Very well. 
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(Thereupon, Mr. Stevens presented his open- 
ing argument to the jury.) 


Mr. Miller: If the Court please, could we have 
the recess at this time? 

PheeCourt: Very well. The Court has been in 
session for an hour so we will take the customary 
recess and before retiring, members of the jury, 
once more I admonish you not to discuss the subject 
of this trial with anyone; do not permit anyone to 
discuss it with you; do not listen to any conversa- 

tion concerning the subject of this trial; do not 
form or express any opinion until the case is finally 
submitted to you. [708] 


The Clerk: Court is at recess for ten minutes. 


(Thereupon, at 2:30 p.m., the Court took a 
recess until 2:40 p.m., at which time it recon- 
vened and the trial of this cause was resumed. ) 


| The Court: Let the record show the presence 
of the defendant and his attorney, Mr. Miller; the 
government attorneys. Do the parties wish to poll 
the jury ? 

| Mr. Miller: The defendant will stipulate that the 
hry in the box, were the jurors called to try this 
case. 

| Mr. Stevens: The government will so stipulate. 


The Court: Very well, you may proceed. 


(Thereupon, Mr. Miller presented his re- 
buttal argument to the jury.) 


! 
| 
| 
(Thereupon, Mr. Taylor presented further 

| rebuttal argument to the jus) 

| 

' 


660 Leon D. Urban vs. 


(During Mr. Taylor’s argument the following 
occurred :) 


Mr. Taylor: Mr. Stevens’ viewpoint, and it has 
been touched on by Mr. Miller, but I want you to 
remember that Doctor Anderson in response to a 
question on cross-examination, he says that there 
was not one blow, one bruise on the body of Mrs. 
Cathey that would cause her death, not one. 

Mr. Stevens: I object to those statements, your 
Honor. I don’t think that is in evidence. 

The Court: If the jury please, arguments of 
counsel are not evidence. If the statement is not as 
vou [709] remember the evidence, you will disregard 
the statement of counsel. 


(Mr. Taylor then coneluded his rebuttal argu- 
ment. ) 


The Court: Mr. Stevens, do you wish to proceed? 

Mr. Stevens: I believe I could finish and then 
take the recess. 

The Court: Very well. | 


(Thereupon, Mr. Stevens presented his clos- 
ing argument to the jury.) 


The Court: Members of the jury, before in- 
structing you in this case we are going to take a ten 
minute recess so therefore, I again admonish you 
not to discuss the subject of this trial with anyone; 
do not permit anyone to discuss it with vou; do 
not listen to any conversation concerning the sub- 
ject of this trial; and do not form or express any 
opinion thereon until the case is finally submitted to 
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you. You will, please, resume your seats in ten 
minutes. 
The Clerk: Court is at recess for ten minutes. 


(Thereupon, at 4:35 p.m., the Court took a re- 
cess until 4:45 p.m., at which time it recon- 
vened and the trial of this cause was resumed.) 


The Clerk: Court is reconvened. You people who 
are in the courtroom here, if you don’t want to stay 
through the entire reading of the J udge’s instrue- 
tions you had better get up and go now, because we 
are not going to let anybody out after [710] the 
Judge has started to read them, so if yon want to 
go now, why go now, please. They are quite lengthy 
and might be tiresome to you so we would rather 
you go now, please. 

The Court: Let the record show the presence 
of the defendant, and his attorney, Warren Tamaloi.: 
Mr. Stevens, the government attorney. 

Mr. Taylor: We will stipulate that the Juan 
all present, your Honor. 

_ Mr. Stevens: We will so stipulate, your Honor. 

: The Court: Verv well. 

: (At this time, the Court read the instructions 
to the jury as follows:) 

| 
| 
} 


INSTRUCTIONS TO THE JURY 
Ladies and Gentlemen of the J ury: 


It becomes my duty as judge to instruct you con- 
rerning the law applicable to this case, and it is 
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your duty as jurors to follow the law as I shall state 
it to you. 

The function of the jury is to try the issues of 
fact that are presented by the allegations in the in- 
dictment filed in this court and the defendant’s plea 
of ‘‘not guilty.’’? This duty you should perform un- 
influenced by pity for the defendant, or by passion, 
or prejudice against him. You must not suffer your- 
selves to be biased against the defendant because of 
the fact that he has been arrested for this offense, 
or because an indictment has been found against 
him, or because he has [711] been brought before the 
court to stand trial. None of these facts is evidence 
of his guilt, and you are not permitted to infer or 
to speculate from any or all of them that he is 
more likely to be guilty than innocent. 

You are to be governed solely by the evidence in- — 
troduced in this trial and the law as stated to you by 
me. The law forbids you to be governed by mere 
sentiment, conjecture, sympathy, passion, prejudice, © 
public opinion or public feeling. Both the United 
States and the defendant have a right to demand, ” 
and they do demand and expect, that vou will con- 
scientiously and dispassionately consider and weigh. 
the evidence and apply the law of the case, and that 
vou will reach a just verdict, regardless of what the 
consequences of such verdict may be. That verdict 
must express the individual opinion of each juror. 

(2) The defendant is charged with murder in 
the first degree. The indictment in this cause charges 
that Leon D. Urban, on or about the 31st day im 
January, 1955, in the Fourth Judicial Division, Dis- 
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trict of Alaska, then and there being, feloniously 
killed another, to wit, Myrtle Patricia Cathey, by 
the said Leon D. Urban having, on or about the 22nd 
day of January, 1955, purposely, and with deliberate 
and premeditated malice, feloniously assaulted 
Myrtle Patricia Cathey by beating her with his 
fists and other objects, the exact description of which 
is unknown. 

(3) Murder in the first degree is the killing of 
of a human [712] being purposely and with deliberate 
and premeditated malice by one of sound memory 
and discretion. 

Thus the elements of the offense of murder in the 
first degree are four. The first element is the kill- 
ing, purposely done. The second element is malice. 
The third element is premeditation. The fourth ele- 
ment is deliberation. Each and all of these elements 
must be established beyond a reasonable doubt 
before vou may find the defendant culty of murder 
in the first degree. 

(4) The killing must be purposely done. In other 

words, it must be done intentionally. 
— To deliberate means to take into consideration, 
to ponder and to weigh, although not necessarily 
prudently or wisely, such reasons for or against a 
‘proposed action as come to the mind of a person 
contemplating the action and whose capacity to ex- 
ercise Judgment has not been destroyed by emotion 
or passion. 

To premeditate a certain action means to think 
jabout such action before doing it, so that one reaches 
a positive decision to take the action and conceives 


| 
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a plan or a method by which he will undertake to 
achieve the intended result. 

The word ‘‘malice,’’ as used in these instructions, 
is not limited in its meaning to hatred or personal 
ill will or revenge. The term in its legal definition is 
much broader. The legal definition of malice is the 
intentional doing, not [713] the accidental doing, of 
any wrongful act to the injury of another without 
legal justification or excuse, and unattended by cir- 
cumstances which reduce the act to manslaughter. 
The legal definition comprehends a heart regardless 
of social duty, a mind bent on mischief, a generally 
depraved, wicked and malicious spirit. 

(5) To constitute murder in the first degree, the 
killing must be accompanied by a clear, deliberate 
intent to take life. The intent to kill must be the 
result of deliberation and must have been formed 
upon a pre-existing reflection and not under a heat 
of passion, or other condition such as precludes the 
idea of deliberation. The law does not require as an 
essential element of murder in the first degree, that 
a prescribed or standardized amount of time be 
used in the deliberation or elapse between the for- 
mation of the intent to kill and the act of killing, 
The time will vary with different individuals and 
under varying circumstances. The true test is not 
the duration of time, but rather the extent of the 
reflection. A cold, calculated judgment and decision 
may be arrived at in a short period of time, but a 
mere unconsidered and rash impulse, even though 
it include an intent to kill, 1s not such deliberation 
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and premeditation as will fix an unlawful killing 
as murder in the first degree. 

(6) While the purpose to kill is a state of mind 
which must be proved as a fact before there may be 
a conviction of [714] murder in the first degree, 
proof of such purpose need not be direct, but may be 
inferred from circumstances attending the killing. 

(7) All persons are of sound memory and discre- 
tion who are neither idiots nor lunatics nor affected 
with insanity. 

(8) You may find the defendant guilty of any 
offense the commission of which is necessarily in- 
cluded in that with which he is charged, if, in your 
judgment, the evidence supports such a verdict 
under my instructions. 

The offense of first degree murder, of which the 
defendant is charged in the indictment, necessarily 
includes the crimes of murder in the second degree 
and manslaughter, and therefore the Court will 
how instruct you concerning the law of murder in 
the second degree and manslaughter. 

(9) Murder in the second degree must be dis- 
tinguished not only from murder in the first degree, 
ion the one hand, but from manslaughter on the 
‘other. Manslaughter shortly will be defined for 
‘you. 
| Murder in the second degree is the killing of a 
human being purposely and with malice. 
| The elements of murder in the second degree 
are two. The first element is the killing, purposely 
Hone. The second element is malice. Both of these 
elements must be established beyond a reasonable 


| 
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doubt before you may find the defendant guilty of 
murder in the second degree. [715] 

Tt is the lack of the elements of premeditation 
and deliberation which distinguishes murder in the 
second degree from murder in the first degree. 

(10) While the purpose to kill is a state of mind 
which must be proved as a fact before there may be 
a conviction of murder in the second degree, proof 
of such purpose need not be direct, but may be 
inferred from circumstances attending the killing. 

(11) Manslaughter is the unlawful killing of a 
human being which is not murder in either degree. 

Neither malice nor the intent to kill is an essential 
element of manslaughter. It is the lack of these two 
elements which distinguishes manslaughter from 
murder in the second degree. 

However, the intent to kill may be present in man- 
slaughter as where the killing, though unlawful, 1s 
done in the heat of passion or is the result of a 
sudden quarrel such as amounts to adequate prov- | 
ocation. In such situations, the law, out of fore! 
hbearance for the weakness of human nature, will 
disregard the actual intent, and will reduce the of-— 
fense to manslaughter. In such situations even if 
an intent to kill exists, the law deems that matiodh 
which is an essential element of murder, is absent. — 

(12) You may not find the defendant guilty of 
anv homicide unless you are also convinced beyond | 
reasonable doubt that an [716] unlawful act or un” 
lawful acts by the defendant was or were a proXi- 
mate cause of the death in question. 

When a person inflicts upon another an injury 
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which is dangerous to life or calculated to destroy 
life, and which does proximately cause the death 
of that other person, the fact, if it be a faetythat 
negligence or mistake or lack of skill of an at- 
tending physician or surgeon contributes to the 
death, affords no defense to a charge of homicide. 

An injury which proximately causes the death of 
another is that injury which, in natural and con- 
tinuous sequence, unbroken by any efficient in- 
tervening cause, produces the death, and without 
which the result would not have occurred. The proxi- 
mate cause is the efficient cause—the one that neces- 
sarily sets in operation the factors that accomplish 
the death. 

Provided, however, that if after such an injury 
was inflicted, the injured one is given grossly im- 
proper treatment by another person or persons, 
which treatment causes the death of the injured per- 
son, the original injury shall not be deemed to have 
been a proximate cause of that death unless it per- 
sisted through such treatment as a factor contrib- 
uting to death and was an actual, contributing 
factor thereto at the time thereof. If, under this 
rule, the original injury was not a proximate cause 
of the death, then the person who inflicted that in- 
jury may not be found guilty of any homicide. [717] 
| (13) When upon the trial of a charge of murder 
Mm the first degree the jury is convinced beyond a 
reasonable doubt that a homicide has been committed 
by a defendant, but has a reasonable doubt whether 
such homicide was murder in the first degree or 
murder in the second degree, the jury must give 
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to such defendant the benefit of that doubt and 
bring in a verdict of murder in the second degree. 
If the jury have a reasonable doubt whether such 
homicide was murder in the second degree or man- 
slaughter, the jury must bring in a verdict of man- 
slaughter. 

(14) The law does not require the defendant to 
prove his innocence, which, in many cases, might be 
impossible, but, on the contrary, the law requires the 
prosecution to establish his guilt by legal evidence 
and beyond a reasonable doubt. 

The presumption of innocence with which the de- 


fendant is, at all times, clothed is not a mere form — 


to be disregarded by you at pleasure. It 1s an es- 


sential, substantial part of the Jaw and is binding on — 


you in this case. 


A reasonable doubt is a doubt based on reason, — 


and which is reasonable in view of all the evidence. 
And if, after an impartial comparison and con- 


sideration of all the evidence, or from a want of. 


sufficient evidence on behalf of the prosecution to 


convince you of the truth of the charge, you can) 


candidly say that vou are not satisfied of the de- 
fendant’s guilt, then you have a reasonable doubt. 
But if, after such impartial [718] comparison and 
consideration of all the evidence, you can truth- 
fully say that you have an abiding conviction of the 
defendant’s guilt, such as vou would be willing te 
act upon in the more weighty and important mat 
ters relating to vour own affairs, you have no rea 
sonable doubt. 
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Reasonable doubt is not a mere possible doubt; 
because everything relating to human affairs, and 
depending on moral evidence is open to some pos- 
sible or imaginary doubt. It is that state of the case 
which, after the entire comparison and considera- 
tion of all the evidence, leaves the minds of the 
jurors in that condition that they cannot say they 
feel an abiding conviction, to a moral certainty, of 
the truth of the charge. 

(15) Two classes of evidence are recognized and 
admitted in courts of justice, upon either or both of 
which, if adequately convincing, juries may lawfully 
find an accused guilty of crime. One is direct evi- 
dence and the other is circumstantial. Direct evi- 
dence of the commission of a crime consists of the 
testimony of every witness who, with any of his 
own physical senses, perceived any of the conduct 
constituting the crime, and which testimony relates 

what thus was perceived. All other evidence ad- 
‘mitted in the trial is circumstantial, and insofar as 
it shows any acts, declarations, conditions or other 
| circumstances tending to prove a crime in question, 
“or tending to connect the defendant with the com- 
‘mission of such a [719] crime, it may be considered 
,by you in arriving at a verdict. The law makes no 
distinction between circumstantial evidence and 
direct evidence as to the degree of proof required 
‘for conviction, but respects each for such convincing 
force as it may earry and accepts each as a reason- 
jable method of proof. Either will support a verdict 
lof guilty if it carries the convincing quality re- 
‘quired by law, as stated in my instructions. 
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(16) Evidence was offered in this case for the 
purpose of showing that the defendant committed 
assaults on Myrtle Patricia Cathey prior to the 
date of the assault alleged in the indictment. 

Such evidence was received for a limited purpose 
only; not to prove distinct offenses or continual 
erlminality, but for such bearing, if any, as it might 
have on the question whether the defendant is in- 
nocent or guilty of the offense of murder in the first 
degree or the included offense of murder in the 
second degree. 

You are not permitted to consider that evidence 
for any other purpose, and as to that purpose you 
must weigh such evidence as you do all other in the 
ease. 

The value, if any, of such evidence depends on 
whether or not it tends to show that the defendant 
entertained the intent which is a necesary element 
of the alleged crime of murder in the first degree, | 
ov the included offense of murder in the second de 
gree, as pointed out in other of my [720] instrue’ 
tions. 

(17) You are the exclusive judges of the facts 
and of the effect and value of the evidence, but vou 
must determine the facts from the evidence pro- 
duced here in court. If any evidence was admitted and 
afterwards was ordered by me to be stricken out, - 
you must disregard entirely the matter thus stricken, 
and if any counsel intimated by any of his questions 
that certain hinted facts were, or were not, true, you 
must disregard any such intimation, and must noi 
draw any inference from it. As to any statement 
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made by counsel in your presence concerning the 
facts in the case, vou must not regard such a state- 
ment as evidence; provided, however, that if coun- 
sel for both parties have stipulated to any fact, you 
are to regard that fact as being conclusively proved: 
and if, in the trial, either party has admitted a fact 
to be true, such admission may be considered by vou 
as evidence in the case. 

(18) The jury are the sole and exclusive judges 
of the effect and value of evidence addregsed to them 
and of the credibility of the witnesses who have 
testified in the case. The character of the witnesses, 
as shown by the evidence, should be taken into con- 
sideration for the purpose of determining their 
eredibility, whether or not they have spoken the 
truth. The jury may serutinize the manner of wit- 
nesses while on the stand, and may consider their 
relation to the case, if any, and also their degree of 
intelligence. A witness is presuined to speak the 
truth. The presumption, however, may be repelled 
by [721] the manner in which he testified ; his in- 
terest in the case, if any, or his bias or ies 
if any, against one or any of the parties; by the 
character of his testimony ; or by evidence affecting 
his general reputation for truth, or that his moral 

tharacter i is such as to render him unworthy of be- 
icf; a withess may be impeached also by evidence 
hat at other times he has made statements incon- 
sistent with his present testimony as to any matter 
haterial to the cause on trial; and by proof that he 
las been convicted of a crime. 


) ° ° . “4 
| The impeachment of a witness in any of the wavs 
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I have mentioned, does not necessarily mean that his | 
or her testimony is completely deprived of value, | 
or that its value is destroyed in any degree. The 
effect, if any, of the impeachment upon the credibil- 
ity of the witness is for you to determine. 

A witness wilfully false in one material part of 
his or her testimony is to be distrusted in others. 
The jury may reject the whole of the testimony of 
a witness who has wilfully sworn falsely as to a 
material point; if vou are convinced that a witness 
has stated what was untrue as to a material point, 
not as a result of mistake or inadvertence, but wil- 
fully and with the design to deceive, then you may 
treat all of his or her testimony with distrust and 
suspicion, and reject all unless you shall be con- 
vineed that he or she has in other particulars sworn 
to the truth. 

Evidence is to be estimated not only by it 
own [722] intrinsic weight, but also according to th 
evidence which it is in the power of one side t 
produce and of the other to contradict; and there 
fore if the weaker and less satisfactory evidence 1s 
offered when it appears that stronger and mor 
satisfactory evidence was within the power of th 
party, the evidence offered should be viewed wit 
distrust. 

(19) The law of this jurisdiction admonishe 
you to view with caution the testimony of any wi 
ness which purports to relate the oral admission 6 
the defendant. 

An admission may consist of any statement o 


other conduct by a defendant whereby he express], 
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or impliedly acknowledges a fact that contributes in 
some degree to the proof of his guilt of a crime for 
which he is on trial, and which statement was made 
or conduct occurred outside of that trial. 

(20) At times throughout the trial the court has 
been called upon to pass on the question whether 
or not certain offered evidence might properly be 
admitted. You are not to be concerned with the rea- 
sons for such rulings and are not to draw any in- 
ferences from them. Whether offered evidence is ad- 
missible is purely a question of law. In admitting 
evidence to which an objection is made, the court 
does not determine what weight should be given such 
evidence; nor does it pass on the credibilty of the 
witness. As to any offer of evidence that has been 
rejected by the court, you, of course, must not con- 
sider the [723] same; as to any question to which 
an objection was sustained, you must not conjecture 
as to what the answer might have been or as to the 
reason for the objection. 

(21) The attitude and conduct of jurors at the 
outset of their deliberations are a matter of con- 
siderable importance. It is rarely productive of good 
for a juror, upon entering the jury room, to make 
an emphatic expression of his opinion on the ease or 
to announce a determination to stand for a certain 
verdict. When one does that at the outset, his sense 
of pride may be aroused, and he may hesitate to 
recede from an announced position if shown that it 
's fallacious. Remember that you are not partisans, 


pr advocates, but rather Judges. The final test of the 
| 
| 
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quality of your service will lie in the verdict which 
you return to the court, not in the opinions any of 
you may hold as you retire. Have in mind that you 
will make a definite contribution to efficient judicial 
administration if you arrive at a just and proper 
verdict in this case. To that end, the court reminds 
you that in your deliberations in the Jury room there 
can be no triumph excepting the ascertainment and 
declaration of the truth. 

(22) The prosecution and the defendant both are 
entitled to the individual opinion of each juror. It 
is the duty of each of you, after considering all the 
evidence in the case, to determine, if possible, the 
question of the guilt or innocence of the defendant. 
When vou have reached a conchision in that [724] 
respect, you should not change it merely because one 
or more or all of your fellow Jurors may have come 
to a different conclusion or merely to bring about a 
unanimous verdict. However, each juror should 
freely and fairly discuss with his fellow jurors the 
evidence and the deductions to be drawn therefrom. 
If, after doing so, any juror should be satisfied that 
a conclusion first reached by him was wrong, he un- 
hesitatingly should abandon that original opinion 
and render his verdict according to his final deci- 
sion. 

(23) If in these instructions any rule, direction — 
or idea be stated in varying ways, no emphasis 
thereon is intended by me, and none must be in- 
ferred by you. For that reason, you are not to single 
out any certain sentence or any individual point or 
instruction, and ignore the others, but you are to 
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consider all the instructions as a whole, and are to 
regard each in the light of all the others. 

The order in which the instructions are given has 
no significance as to their relative importance. 

(24) You are not bound to decide in conformity 
with the testimony of a number of witnesses which 
does not produce conviction in your mind, as against 
the declarations of a lesser number or a presumption 
or other evidence which appeals to your mind with 
more convincing force. This rule of law does not 
mean that you are at liberty to disregard the testi- 
mony of the greater number of witnesses merely 
from caprice or prejudice, [725] or from a desire to 
favor one side as against the other. It does mean 
that you are not to decide an issue by the simple 
process of counting the number of witnesses who 
have testified on the opposing sides. It means that 
the final test is not in the relative number of wit- 
nesses, but in the relative convincing force of the 
evidence. 

(25) The court has endeavored to give you in- 
structions embodying all rules of law that may be- 
come necessary in guiding you to a just and lawful 
verdict. The applicability of some of these instrue- 
tions will depend upon the conclusions you reach as 
to what the facts are. As to any such instruction, 
the fact that it has been given must not be taken as 
indicating an opinion of the court that the instruc- 


tion will be necessary or as to what the facts are. If 


an instruction applies only to a state of facts which 
you find does not exist, you will disregard the instruc- 


| tion. 
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(26) The law of the Territory of Alaska pro- 
vides that every person guilty of murder in the first 
degree shall suffer death or imprisonment at hard 
labor for life, at the discretion of the jury that finds 
him guilty. If you should find the defendant guilty 
of murder in the first degree, it will be your duty to 
determine which of the two penalties shall be in- 
flicted, the death penalty or imprisonment for life. 
Tf you should fix the penalty as imprisonment for 
life, vou will so indicate in your verdict by adding 
thereto ‘‘without capital punishment,’’ [726] but if | 
you should fix the penalty as death, you will not 
specify the death penalty in the verdict, and vou © 
will say nothing about punishment in the verdict. In 
determining which punishment shall be inflicted, you 
are entirely free to act according to your own judg- 
ment. 


(27) Upon retiring to the jury room you will 
select one of your fellow jurors to act as foreman, 
who will preside over vour deliberations and who 
will sign the verdict to which vou agree. Before vou 


may return a verdict in this case, you must agree 
unanimously not only as to the innocence or guilt of 
the defendant, but also, if you should find him guilty 
of homicide, as to whether the offense was murder 
in the first degree, murder in the second degree, or 
manslaughter. 

Tf vour verdict is that the defendant is guilty of 
murder in the first degree your foreman will date 
and sign Verdict No. I. | 

If your verdict is that the defendant is not guilty — 
of murder in the first degree but guilty of murder 
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in the second degree, your foreman will date and 
sign Verdict No. II. 

If you find that the defendant is not guilty of 
murder in the first degree and not guilty of murder 
in the second degree but guilty of manslaughter, 
then your foreman should date and sign Verdict 
evo. If. 

If your verdict is that the defendant is not guilty 
of murder in the first degree, not guilty of murder 
in the [727] second degree, and not guilty of man- 
slaughter, then your foreman will date and sign Ver- 
mict No. IV. 

After dating and signing your verdict, you will 
then return with it to this room. 

Dated at Fairbanks, Alaska, this 25th day of May, 
1955. 

/s/ VERNON D. FORBES, 
District Judge. 


(At the conclusion of the court reading the 
instructions to the jury, the following pioceed- 
ings were had:) 


The Court: Counsel approach the bench. 


(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the hearing of the jury:) 


Ma. Tavlor: It might be a little bit difficult for 
me to get mine all out here because there is no num- 
bers, nor are the pages, they are not in the same 
order as you gave them. 

The Court: Well, you may take your time. If vou 
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will recall, the Court gave you gentlemen copies 
early at your request and said there might be some 
minor changes, but nothing fundamental unless I in- 
formed you. 

Mr. Taylor: Yes. Well, I don’t know. 

The Court: Do you wish to take the originals 
that are numbered? These are numbered, but you 
have yours marked, so maybe you would rather 
vefer to your own. [728] 

Mr. Taylor: Well, No. 2 I am going to object to 
that as the fact that it includes the words ‘other 


objects’? because other objects, no proof of use of — 
other objects. I am going to object also to giving a 


definition of murder in the first degree as there was 
no testimony to indicate it was first degree murder. 

Then No. 3, IT am going to object to instruction 
No. 3 upon, there is no grounds of the elements, no 
testimony as to the elements of murder in the first 
degree. 

The Court: Iam sorry your copies weren’t num- 
bered. 

Mr. Taylor: And No. 4, that presumes to be a def- 
imition of murder in the second degree and we ob- 
ject to the same upon the grounds that there was no 
evidence to justify instruction on murder in the 
second degree and also we object to the failure of 
the court to give Defendant’s Instructions Nos. 1, 2, 
pa D, 6, 7, and 8. 

And No. 5, we object to that, your Honor, upon 
the grounds that it tends to define murder in the 
first degree and the evidence clearly indicates that 
such a definition is not justified. 
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No. 6, we object to No. 6 as there is no definition 
of what circumstances necessary to convict. 

No. 7, I have no objection to that. No. 8, We are 
going to object to that upon the grounds that there 
is no evidence of first degree murder and no in- 
struction should be [729] given regar ding that. 

No. 9. We object upon the grounds no, No. 9, 
upon the grounds there is no testimony sufficient to 
submit the question of second degree murder to the 
jury, also that the court failed to instruct that in- 
tent and malice cannot be presumed where fists only 
are used in the assault which brought about the 
death of Myrtle Cathey. 

We are going to object to No. 10, your Honor, 
upon the grounds that the, it apples only to second 
degree and there should be no instruction as to sec- 
ond degree murder. 

/ No. 11 is all right. 

_ Going to object to No. 12 in that the last para- 
graph on the page it says that giving, if the physi- 
Gan giving improper treatment that brings about 
the death of the injured party, [ think we should 
put in there, or fails to give the required treatment 
Which he has acknowledged is required, it would 
absolve the person making the assault of responsi- 
nity of death. Failure to act in that case knowing 
‘he circumstances would be equal to the guilt of the 
Nerson char ged. 

Also No. 13, your Honor, I think on that third line 
tom the bottom that where it says, “‘the jury must 
pring in a verdict of ‘murder in the second degree, 
think the word, or acquittal, should be in there and 
| 
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I think in the last line where it says bring in a ver- 
dict of manslaughter, the words or acquittal should 
be there because the jury would be justified [730] in 
bringing in either one of those verdicts. In other 
words, your Honor, the wording of this No. 13 ac- 
centuates the guilt and not the mnocence. 

We are going to object to the, to Instruction No. 
15 upon the grounds that that doesn’t correctly 
describe what constitutes circumstantial evidence 
and the degree or the—strike that, will you, please, 
and the necessity of the chain of circumstantial evi- 
dence leading directly from the crime to the defend- 
ant. In other words, it is, the definition as given in | 
Instruction No. 15 is not sufficient. 

The words assaults, I am goimg to object to the use 
of the word assaults on Myrtle Cathey prior to the 
date of the assault alleged in the indictment. I be- 
lieve there is evidence of only one assault, a back- 
handed slap. We feel that it is, that those, evidence 
should not have been, that instruction should not 
have been given upon the reason that the act com- 
plained was not part of the res gestae nor of the 
corpus delecti and is prejudicial to the defendant as 
attempting to inflame the minds of the jurors. 

No. 18 is O. K. Now, 19. Yeah, that is O. K. Yeah, 
20 is all right, 22, that’s O. K. Say, I haven’t got@ 
Verdict No. IV. Did you get one? 

The Court: IT think the verdict was changed, the 
last recess. You perhaps didn’t get copies. I think 
they are all changed. I don’t know why you didnt 
get one. | think vou will [731] find that the three 
you have, T believe, have been changed. 
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Mr. Stevens: Did you finish, Mr. Taylor? 

Mr. Taylor: No, I got one more. I am going to 
object to the failure of the court to give a definition 
of circumstantial evidence in the degree of consider- 
ation that must be given to it by the Jury. 

The Court: is that everything? 

Mr. Taylor: That is everything. 

Mr. Stevens: We object to Instruction No. 3 for 
the reason that it does not show the relationship be- 
tween the elements of premeditation and delibera- 
tion as affects malice, and we believe that the statute 
requires deliberate and premeditated malice and 
that these two words deliberate and premeditated 
must be read in reference to the word malice and 
that state of mind. 

We object to Instruction No. 4 for the reason that 
the meanings, the words emotion or passion as af- 
fects the ability to deliberate but does not state what 
is a legitimate basis for emotion and passion. 

We object to Instruction No. 5 on the same 
erounds the meaning, heat of passion and other 
conditions as precludes the idea of deliberation but 
)does not give the jury an instruction as to what 
would be a legitimate basis for the existence of the 
passion. We also object that it does not include de- 
liberate intent either to take life or to commit [732] 
grevious bodily harm from which death reasonably 
and normally would occur and we believe that this 
jinstruction tends to confuse by the use of the word 
deliberate modifying the word intent in the instruc- 


tion; the difference between the purposely, the 


) 
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word purposely as used in the instruction and then 
the malice because it must be deliberate and pre- 
meditated malice and not deliberate and premedi- 
tated intent although the malice would necessarily 
include the intent. 

My. Taylor: You are objecting to the whole in- 
struction ? 

Mr. Stevens: Yes. We object to Instruction No. 
6 on the ground that it does not state fully that both 
the states of mind necessary for first degree murder 
may be inferred. It just states that the intent to kill 
or the purpose to kill, but it fails to state that malice 
is a state of mind which may be inferred from the 
circumstances. 

We believe that Instruction No. 9, although suffi- 
cient, should be elaborated upon because it states 
that the first element is the killing purposely done. 
We believe that the statute requires three things, 
that there be a killing, that it be purposely, and that 
it be maliciously; and purposely and maliciously 
both must apply to the killing and setting the second 
element of malice aside as not being a modification | 
of the killing and might tend to mislead the jury — 
and have them believe that there are only two ele- ; 
ments involved in that, but the [733] killing is an 
element in both degrees but the requirements as to 
deliberation and premeditation. 

We object to Instruction No. 11 because it states 
that killing though unlawful, when a killing though — 
unlawful is done in the heat of passion or the result 
of a sudden quarrel such as amounts to adequate - 
provocation, but does not define either passion or 
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provocation and the jury might be free to decide 
that provocation which has no substance in law 
would be an offense sufficient to reduce the crime 
to manslaughter if it in fact existed. There is evi- 
dence here of provocation, that the woman failed to 
go home, but that would not be a provocation in law 
and we believe that Instruction No. 12 states the 
type of clause that should have been included in In- 
struction No. 5 because it states that when a person 
inflicts injury upon another, injury which is danger- 
ous to life or calculated to destroy life. That is the 
type of intent that is necessary in first degree mur- 
der. We believe that such a phrase should be placed 
in Instruction No. 5. The instruction as I say is 
sufficient although it states ‘‘may not find the de- 
fendant guilty of any homicide.’’ We believe we have 
all used the word homicide here, but I am not sure 
the jury would fully understand that homicide nec- 
essarily includes the degrees of crime which are in- 
cluded in the instruction. 

he Instruction No. 15, as I understood the stip- 
ulation at the time, or not the stipulation but the 
agreement at [734] the time the evidence of the as- 
sault was admitted, it was that the court would in- 
struct the jury that this evidence was received for 
the limited purpose of establishing a state of mind 
and as the instruction reads, it reads it is admissible 
on the question of whether the defendant is innocent 


or guilty in the murder of first degree or an included 


offense of murder in the second degree. It is not ob- 
jectionable to me on that part, but I wish to state 
that it doesn’t comply with what I thought would be 
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the instruction in view of the agreement of counsel 
and also I believe that the evidence of the previous 
assault would be admissible in regard to the issue 
of manslaughter in order to determine whether the 
crime was unlawful and also whether it was pur- 
posely done. Not purposely in the sense of the 
statute, but intentionally as against negligently. 

tn connection with Instruction No. 18, I wish to 
point out to the court and counsel that I probably 
got a little excited in my closing argument and I 
mentioned the ruling upon the court which was error 
and which I would hke to have the court instruct the 
jurv that they should disregard. I commented on 
the fact that hearsay statements of the government’s 
witness were not admitted, but the hearsay state- 
ments of the defendant’s witnesses were admitted. I 
apologize to the court and ask that the court instruct 
the jury thet they should disregard that if they are 
adle to do so. 

We object to the court’s failure to give govern- 
ment’s [735] Instruction No. 3 on the ground that 
further elaboration of the word intentionally is nec | 
essary in order to show that there is a specific in- 
tent required in this case before the defendant can — 
be convicted of first degree murder. The court has © 
said purposely means intentionally as we did in our | 
Instruction No. 3, but the jury having heard thé} 
word intent before in connection with criminal cases 
might be led to believe that that is just a normal : 
criminal state of mind whereas a specific degree of 
intent 1s necessarv in this case. , 

Also we do not beheve that the case of Johnson v. : 
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United States, the 9th Circuit opinion which was 
more or less the guide in connection with the mean- 
ing of deliberated and premeditated has been ade- 
quately complied with and that was covered in our 
Instruction No. 3. 

We object to the court’s failure to give our re- 
quested Instruction No. 4 on the ground that we 
believe that in view of the courts’ instructions and 
the failure to give the instruction that ordinarily 
blows with a fist alone may not raise an inference of 
malice, that the jury might return a verdict of first 
degree murder and the requirements set forth in 
McAndrews vy. People and the cases following ~ 
leading case would not be met. The jury should be 
instructed that it is not a normal case where death 
resulting from an attack will permit the inference of 
either intent to kill or malice; but there is a possibil- 
‘ity that such a situation could exist and it [736] 
would depend upon very extreme circumstances, a 
person physically weak being attacked by a person 
in physically good condition or something to that 
eifect, and we object to the court’s failure to give 
jour Instruction 5( a) which was a further explana- 
tion of the items which may be considered in con- 
nection with the question of whether or not the facts 
before this court and jury would justify a first de- 
gree murder conviction, but that without a guide set 
forth by the court in order to show them that it 
ould be a very extreme case where this would be 
recessary, the jury is not adequately advised as to 
vhat their consideration should be concerning first 
und second degrees of murder. 


686 Leon D. Urban vs. 


The Court: Are you through, Mr. Stevens? 

Mr. Stevens: Yes, siz. 

The Court: In view of the exceptions taken by 
both the defendant and the government and in view 
of the hour, it being twenty minutes of six, I don’t 
feel that I can properly permit the jury to retire. 

Mr. Taylor: That is just what I was thinking of. 

Mr. Stevens: Could you send them out to dinner 
and then amend your instructions, if the court so 
desires, and give it back to them after dinner. It is 
approximately dinnertime now. By the time they 
finish it would be eight o’clock. I would hesitate to 
allow the jury to go home and be separated now in 
view of the fact that an article has been written 
in [737] the newspaper now and there will be radio 
comments and other things which might now affect 
their decision and will be bad for both the defend- 
ant and the government. What would you think of 
that, Mr. Taylor? 

Mr. Taylor: Well, I don’t think it would be too 
good an idea, but I don’t think, I think the court 
would surely like to study these objections and ex- 
ceptions that we have taken to these instructions. | 
Let them go to dinner. I don’t know how long it: 
would take to go over these. Of course, again there 
is a possibility that you might want to change some 
of them. I don’t think that there would be any! 
serious objections to letting them go home if they 
vo straight home. 

The Court: There is no wav of knowing, of” 
course, vou have to put a jury on their trust, vou” 
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have to when you select them so I think that—it is 
a little unusual but otherwise it is going to work 
quite a hardship on them the way it is. 

Mr. Stevens: Well, if Mr. Taylor would have no 
objection, the government would have no objection 
as far as any procedure the court wants to follow. 
It is up to him. 

Mr. Taylor: J say I am not in favor of it but I 
think the circumstances are such, I would trust them 
enough to let them go. 

The Court: Are vou agreeable to have them come 
back at nine o’clock tomorrow morning? [738] 

Mr. Taylor: I think you want to impress upon 
them that this is a very unusual position. 

Mr. Stevens: I would also like to have the court 
caution them as to my comments at this time be- 
cause it might be more impressed upon their minds 
if it was done now rather than in the morning. 

The Court: Iam afraid, Mv. Stevens, the more 
I comment on that the least good I will accomplish. 

Mr. Stevens: Well, I don’t know whether it 
would or not. And I am not sure that it 1s errone- 
ous, but it was pointed out to me that it may be so 
if that is the case why—— 

The Court: Well, with the defendant consenting 

‘I will have the jury report here at perhaps nine- 
‘thirty tomorrow morning. 

| Mr. Taylor: That is all right. For further in- 
structions. 

The Court: Very well. 


(Thereupon, the attorneys withdrew from 
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the bench and the following proceedings were 
had in the hearing of the jury:) 


The Court: Members of the jury, in view of a 
situation that has arisen it seems that you will not 
be sent out to commence your deliberations and the 
defendant has consented and the government has 
consented that you come back at nine-thirty tomor- 
row morning at which time you may be given [739] 
further instructions, and sent out to deliberate. 

Now, I wish to again call your attention to the 
fact that this is an important case and this 1s pers 
haps an unusual procedure so i once more admonish 
you to be certain not to discuss the subject of this 
trial with anyone; do not permit anyone to discuss 
it with you; and do not listen to any conversation 
concerning the subject of the trial; and do not 
form or express any opinion thereon until the 
case is finally submitted to you. And will you, 
please, return to your places at nine-thirty tomor- 
row morning. 

The Clerk: Court is adjourned until nine-thirty 
tomorrow morning. 


: 
(Thereupon, at 5:45 p.m., the trial of : 
cause was adjourned until May 26, 1955, | 


9:30 a.m.) 
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May 26, 1955—9:30 A.M. 


Be It Remembered, that upon the 26th day of 
May, 1955, at the hour of 9:30 a.m., the trial of 
this cause was resumed, the plaintiff and the de- 
fendant both represented by counsel; the Honorable 
Vernon D. Forbes, District Judge, presiding: 

The Court: Let the record show the presence of 
Mr. Urban and his counsel. Will the Clerk, please, 
call the roll of the jury. 


(Thereupon, the Clerk of Court proceeded to 
call the roll of the jury.) 


The Clerk: They are all present except Mr. 
Hutchinson, your Honor. [740] 

The Court: In regard to juror Hutchinson, my 
law clerk received a call at eight o’clock this morn- 
ing that Mr. Hutchinson was desperately ill. I 
was told that he was ill yesterday, but I don’t know 
whether the parties wish to wait the certificate of a 
doctor, attending physician. He was not excused 
by the court but some woman called in, talked to 
my law clerk and said Mr. Hutchinson was unable 
to be here because of illness. If required by the de- 
fendant the court will imsist that proof of the con- 
dition of Mi. Hutchinson be furnished before pro- 
ceeding further. 

Mr. Taylor: If the Court please, if Mr. Hutch- 
inson has requested to be excused and has a valid 
excuse, J think we would have no objection to hav- 
ing the first alternate sit as a juror. 
| The Court: Just to make the situation clear, 
Mr. Taylor, Mr. Hutchinson did not request the 


| 
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court to be excused and he was not excused by the 
court. He was not excused but merely a report 
came to the building by telephone that he was un- 
able to be here because of illness and I have not ex- 
cused him. But I assume that he is not deceiving 
the court. 

Mr. Taylor: Your Honor, I think for the rec- 
ord if anything came up in the future about this 
case it might be better to have a certificate from the 
doctor or other evidence to convince us that he is 
actually ill, and if that is the case, why I would 
certainly agree to the first alternate to sit. [741] 
I think the record should show, I believe myself 
that he possibly is sick. 

The Court: As I understand, he lives out on the 
Badger Road which is quite a distance. Mr. Hayden. 

Mr. Havden: Your Honor, he lives about four- 
teen miles from town, out on the Badger Road. 

Mr. Taylor: Well, under those circumstances, 
your Honor, I certainly consent on the part of the | 
defendant for him to be excused and the first al- 
ternate serve in his place. 

The Court: And Mr. Stevens? 

Mr. Stevens: No objection, your Honor. We be- | 
heve that is the best procedure. 

The Court: Very well, Mr. Clerk, who was the © 
first alternate? 

The Clerk: Your Honor, I will have to get my 
sheet. You were the first one. Mr. Baker they say. 

Mr. Taylor: Mr. Baker is first and Mr. Erickson 
is second. 

The Court: Do the parties stipulate that Mr. 1 
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Baker is the first alternate and stipulate that he 
shall take the place of the juror Hutchinson? 

Mr. Taylor: The defendant so stipulates. 

Mr. Stevens: The government so stipulates. 

The Court: Very well. My. Baker, will you, 
please, take the empty chair. Are the parties ready 
to proceed? [742] 

Mr. Stevens: Yes, your Honor. 

The Court: Is the defendant ready? 

Mr. Miller: The defendant is ready, your Honor. 

Mr. Taylor: J believe we should approach the 
bench first, your Honor. 

The Court: Very well. 


(Thereupon, the attorneys approached the 
bench and the following proceedings were had 
out of the hearing of the jury:) 


Mr. Taylor: This is merely to keep the record 
straight. I think that both Mr. Stevens and I ex- 
cepted certain instructions by the court and also 
excepted to the failure of the court to give certain 
requested instructions for both the defendant and 
the plaintiff and I don’t believe that the court now 

| has either, has overruled our objections or excep- 

tions to any of it that was given by either the 
| plaintiff or the defendant. I think the court should 
rule on those before we proceed. 

The Court: Very well then, the Court will deny 
the exceptions of the defendant and the government. 

Mr. Stevens: Just a minute. Your Honor, in 
\that state of the record then I request the Court 
bj direct a judgment of acquittal on the charge of 


| 
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the indictment, first degree murder and submit only 
the second degree and manslaughter charges to the 
jury on the ground that under the court’s [743] in- 
structions conviction of first degree murder could 
not be upheld. 

The Court: Well, you consent to an oral in- 
struction ? 

Mr. Taylor: We are going to object to anything 
like that. 

Mr. Miller: Why? 

Mr. Taylor: I[t comes too late. 


(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury:) 


Myr. Miller: If the Court please, we will with- 
draw that objection, that last objection. 
The Court: Will counsel then approach the | 
bench. 
(Thereupon, the attorneys approached the | 
bench and the following proceedings were had — 
out of the hearing of the jury:) 


The Court: Should we then take a recess and . 
prepare a written instruction or will you be satis- 
fied if I orally in court inform the jury that they 
will not be permitted to return a verdict of guilty 
of murder in the first degree. 

Mr. Taylor: Well, I think a written instruction 
would be better, your Honor, but I also am going 


— ; 
to make a motion at this time, too, that the court : 
dismiss the charge of second degree murder n= © 

: 
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cluded in the indictment upon the grounds that the 
homicide, if any was committed on the first; there 
was [744] no intent or malice which are essential 
to the crime of second degree. 

Mr. Stevens: We would resist that motion. We 
believe that a second degree conviction could be up- 
held but we do not believe that unless the proper 
instruction is given concerning the fact that death 
cannot normally result from a blow of the fist and 
that an assault with fists alone or similar objects 
would not normally lead to a case im which a first 
degree murder verdict could be returned, that we 
could not uphold the first degree murder conviction 
if the jury did return it. However, we do believe 
under the court’s imstructions as to second degree 
murder we could uphold that. 

The Court: Of course, gentlemen, the court feels 
that under the instructions a verdict of guilty of 
the crime of first degree murder could and would 
be upheld but in view of the motion made by the 
government I am willing at this time to instruct the 
jury that they will not be permitted to bring in a 
verdict of gmlty of murder in the first degree. 

Mr. Stevens: Well, they are your Honor’s in- 
structions. We only have our feelings about them. 
If you feel that the ease should go to the jury as 
it is why that, of course, is vour Honor’s decision. 

The Court: Yes, but as I say I believe that the 
instructions are proper and that the, they would 

-uphold a conviction of murder in the first deevee, 
| but if the government [745] moves that I instruct 
the jury that they shall not bring in a verdict of 
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murder in the first degree and that motion is not 
resisted by the defendant, I will certainly give it. 

My. Miller: Well, it is not resisted by the de- 
fendant. 

The Court: And the only question in the Court’s 
mind is whether now I will be permitted to give it 
orally if the government wishes it. 

Mr. Taylor: I think it should be in writing, your 
Honor, because if they convicted on second degree 
or manslaughter, went to the Circuit Court we 
should have an instruction on that. 

Mr. Stevens: If the Court would give an instruc- 
tion that ordinarily blows by the fist alone would 
not cause death and it must be an extreme case be- 
fore first degree murder would result from attack, 
the government would withdraw the motion. As we 
understand the authorities, such a cautionary in- 
struction is an absolute must before a first degree 
murder verdict could be upheld. And I, I hope the 
Court realizes I am being respectful in this, but it 


is just that although I don’t anticipate a first degree | 


murder verdict in this case, if it should come in we 
would like to have the situation where we would feel 
eonfident on appeal. 


The Court: Well, I certainly, Mr. Stevens, don’t 


take your remarks in any personal way and, of 
course, IT had [746] almost a sleepless night over 
this situation and I know that everybody in good 


faith and I feel that the matter of fists, how the 


act was done, if it was done, is a question for the 
jury and [ helieve that the appeal courts have ex- 
amined the record and they have certainly in their 
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decisions have made comments concerning how and 
when first degree might be made out in cases, but I 
don't find anything that makes that a part of the 
instructions to the jury. That is an examination of 
the record to determine in each case under the facts 
of this, even whether or not first degree murder has 
been made out. But, My. Taylor, to expedite mat- 
ters, if I instruct the jury that they will not be per- 
mitted to bring in a verdict of guilty of murder in 
the first degree orally will that be satisfactory. It 
will be on the record. 

Mr. Miller: Let’s do it on that. That will be right 
here in the record. 

The Court: And that is what you wish, Mr. 
Stevens, under the circumstances ? 

Mr. Stevens: Yes, your Honor. 


(Thereupon, the attorneys withdrew from the 
bench and the following proceedings were had 
in the hearing of the jury:) 


The Court: Ladies and gentlemen of the jury, 
the Court instructed you fully last evening and the 
instructions as read to you by the Court will ac- 
Bempany you to the jury room. [747] I have an ad- 
zonal instruction for you this morning in writing 


which I shall read to you. 


(At this time, the Court read its additional 
instruction to the jury as follows:) 
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ADDITIONAL INSTRUCTIONS 
TO THE JURY 


Ladies and Gentlemen of the Jury: 
I further instruct you: 


(1) Homicide is the killing of one human being 
by another. 


Dated at Fairbanks, Alaska, this 26th day of 
May, 1955. 
/s/ VERNON D. FORBES, 
District Judge. 


(At the conclusion of the court reading the 
additional instruction to the jury, the fol 
proceedings were had:) 


The Court: That instruction will also accompany 
you into the jury room. And at this time I further ~ 
instruct you and orally and there will be no written 
instruction following you to the room, that you will 
not be permitted to bring in a verdict of guilty of 
murder in the first degree. 

Mr. Miller: With the Court’s permission, could 
J request that the Court withdraw the first verdict 
from the 

The Court: No objection to that, Mr. [748] 
Stevens? 

Mr. Stevens: I believe that would be proper, 
your Honor. 

The Court: Very well. I referred to four ver- 
dicts in my instructions and am now withdrawing 
Verdict No. i. At this time, Mr. Erickson, the § 
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Court wishes to thank you for your service in the 

case, but you are now excused from further duty 

and it would be well if he can report at ten o’clock. 
The Clerk will qualify the bailiffs. 


(Thereupon, the Clerk of Court proceeded to 
qualify the bailiffs.) 


The Court: Is there any objection to the retire- 
ment of the twelve jurors at this time? The jury 
may retire for deliberations. 


(At 9:50 a.m., the jury, in charge of its sworn 
bailifis, retired to enter upon its [749] delibera- 
tions. ) 


United States of America, 
Territory of Alaska—ss. 


I, Mary F. Templeton, Official Court Reporter 
for the District Court, District of Alaska, Fourth 
Judicial Division, Fairbanks, Alaska, do hereby 
certify as follows: 


That I was the official court reporter for the 
above-named Court on May 16, 17, Sy 13, 20,923, 
24, 25, and 26, 1955, the dates upon which the cause 
of United States of America v. Leon D, Urban was 
heard ; 


That I recorded in shorthand all of the oral pro- 
ceedings had in open court upon said dates; 


That the foregoing pages, numbered 1 through 
749, both inclusive, are a full, true, complete and 
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accurate transcript from my original shorthand 
notes. 


Dated at Fairbanks, Alaska, this 8th day of Sep- 
tember, 1955. 


/s/ MARY F. TEMPLETON, 
Official Court Reporter. 


Subscribed and sworn to before me this 8th day 
of September, 1955. 


[Seal ] /s/ OLGA T. STEGER, 
Chief Deputy, 
Clerk of the Court. 


[Endorsed]: Filed September 8, 1955. 


[ Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


I, John B. Hall, Clerk of the above-entitled Court, 
do hereby certify that the following list of proceed- 
ings in this cause comprises all proceedings listed 
by the defendant and appellant in his Designation 
of Record on Appeal, viz: 


1—Indictment. 

2— Verdict. 

3—Sentence. 

4— Judgment and Commitment. 

5 

6—Order Extending Time to File Record and 
Docket Cause. 


Affidavit in Support for Order Extending Time. ~ 
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7—Order Extending Time to File Record and 
Docket Cause. 

8—Notice of Appeal. 

9—Undertaking on Appeal on Admission to Bail. 
10—Order Admitting Defendant to Bail. 
1i—Motion for New Trial. 
12—Hearing and Denial of Motion for New Trial. 
13—Instructions to the Jury. 
14—Defendant’s Requested Instructions. 
15—Praecipe for Transcript of Record on Appeal. 

Transcript of proceedings at trial, separately 
bound, pages 1 to 750, inclusive. 

Exhibits under separate cover by parcel post. 


Witness my hand and the seal of the above- 
entitled Court this 23rd day of September, 1955. 


[Seal] /s/ JOHN B. HALL, 
Clerk of Court. 


[Endorsed]: No. 14883. United States Court of 
Appeals for the Ninth Circuit. Leon D. Urban, Ap- 
pellant, vs. United States of America, Appellee. 
Transcript of Record. Appeal from the District 
Court for the District of Alaska, Fourth Division. 


Filed September 26, 1955. 


/s/ PAUL P. O’BRIEN, 
Bex of the United States Court of Appeals for the 
: Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 14,883 


MnON D. URBAN, 
Appellant, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


STATEMENT OF POINTS 


Appellant herein states that the points upon 
which he intends to rely on this appeal are as 
follows: 


1. The error of the trial court in denying de- 
fendant’s motion for acquittal at the close of the 
plaintiff’s evidence and at the close of all the evi- — 
dence. 


2. The error of the court in denying defendant’s 
motion for a new trial. 


3. The error of the court in ruling that the ver- 


dict was supported by the weight of evidence and 
overruling appellant’s contention that there was no 
substantial evidence to support the verdict of guilty. 


4. The error of the court in overruling the ob- 
jection of counsel for defendant to the statement 
made by the United States Attorney in his argu- 
ment to the jury that the District Judge had de- 
prived him of the opportunity of introducing hear- — 
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say testimony in evidence and had allowed the de- 
fense attorneys to introduce such testimony in evi- 
dence. 


5. The error of the court in admitting in evi- 
dence the enlarged pictures of the body of deceased, 
Myrtle Cathey, which enlargements were distorted, 
over the objection of the attorneys for defendant. 


6. The error of the court in refusing to instruct 
the jurv regarding the law of circumstantial evi- 
dence at the request of the attorneys for the de- 
fendant. 


7. The error of the court in refusing to give de- 
fendant’s requested instructions and failing to in- 
struct the jury upon the elements of mvoluntary 
manslaughter or excusable homicide. 


8. The error of the court in giving Instruction 
No. 12 for the reason that the second paragraph 
thereof assumes that the defendant inflicted upon 
the deceased injuries by means of which were dan- 


'gerous to life and calculated to destroy life, and 


in the 4th paragraph of said instruction failed to 


instruct the jury that where there is a failure to give 
the required treatment to an injured person where 


such treatment would save the life of said injured 
person, such failure to treat the injured party was 
a contributing cause of death. 


9. The error of the court in giving Instruction 
No. 16 upon the grounds that the same was not 
based upon competent evidence. 
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10. The error of the court in allowing the jury 
to separate and go to their respective homes for the 
night after the jury had been instructed by the 
court and the case was not submitted to them for 
deliberation until the following morning. 


/s/ WARRAN A. TAYLOR, 
/s/ JULIAN A. HURLEY, 
Attorneys for Appellant. 
Receipt of copy acknowledged. 
[Endorsed]: Filed October 3, 1955. 


